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5ECOND EDITIO 


"Th HOPE, that this edition” of Sir Michael. - 
Foſter's Report, and Diſcourſes on the Crown- 
Law, will be found to be very correct. I have . 
_ uſed great diligence for that purpoſe ; and have 
deen conſiderably aſſiſted by the printed copy 
which the learned author uſed, and which be 
| hath very carefully corrected. His corrections 
_ indeed relate principally to the punctuation, and 
to ſlight inaccuracies in the tile ; but theſe mat- 
ters deſerve to be regarded in ſo valuable a work. 
In pages 295 and 363 the reader will find ſome 
- few words incloſed between hooks, which were 

added by the author. Some additional notes and 

references. I haye made in the margin, whien 
Will, 1 hope, be found to be an improvement t to 

the work. e that no injury may thereby - 


1 
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| de PTE to the author, Us: actions: are * A {Io 


 Rantly diſtinguiſhed as ſuch, unleſs they. are 


1 8 | mercy defigned: to complete references which 5 


— EP 


l was a defect in the "IE edition of this ar- 


 gument in defence of the practice of preſſing 
moxiners for the publick ſervice, that moſt of the 


precedents cited from Rymers Fadera were cited | 


only by the years of the reſpeQive Kings, and 


8 : not, as they ought alſo to have been, by the 


I 
0 82 


pages of the reſpective volumes. This defect 
is in this edition ſupplied, and references are 
alſo made to many authorities in Rymer, which 
ate omitted by the learned author. In referring 
to o mer, 1 uſe, as he did, the ſecond e 


Mr. ' Barrington, | in bis Gn on the 
more ancient ſtatutes, p. 335, 336, ſeems. to 
blame the author for not printing, together with | 
his argument, the records cited by him from 
Wymer; « as, faith he, an abridgment often 
«6 miſtates or miſieads, and few will take the trou- 


e ble to examine the original.” If thoſe records 


had remained in the Tower unpubliſhed, ſuch a 
method of proceeding would certainly have been 


15 very proper; but as they have been long i in print, 


and copies of them are in many hands, I ſee no 8 


2 5 2 neceſſity for printing at length all the records 
Pg Which it was Proper. to cite, And 1 1 | 


* 5 
55 f ; * ; « " 4 * , that 4 
I” De 13 2 N : 4 
5 ; ; * 7 A . * N 
\ : : » 


EY 


jon, . which. is cited, the moſt material part 8 


5 5 c 0 N Do E D I T. 1 0 N. 1 5 3 240M 
5 | 18 as in this 8 the bn h was made * 
a perſon of ſo much learning. and integrity, „ 
readers would be under any apprehenſion of find- 
ing the records miſtated in ſuch a manner as to 
5 miſlead. 6 In the firſt order, ſaith Mr. oe” 4 5 f 
4 « perhaps to prove the power of prefling i is not 
4 ſtated.” And after ſtating the abridgment of 09 _ 
the commiſſion to William Barret in the 29th 3 8 
Ew. III. he adds, “ That upon examining te 
original in Rymer after this follows; Et ad 
à omnes quos in hac parte contrarios invenerit 
c ſeu rebelles capi ſendum ei in priſonis naſtris man- 
cr cipandum, in eiſdem moraturos quouſque de 
« eiſdem aliter duxerimus demandandum.“ This 
is certainly a material part of the commiſſion; 
but 1 cannot agree with this Gentleman in think- 


ing that it is the moſt material part to prove the 


power of preſſing; for if the commiſſion had 
been originally drawn without theſe words, it 
would have been almoſt as ſtrong a proof of the 
point for which it was cited, that is, the uſage. 8 
However it is a circumſtance proper to be known; 
and I can add, that the like power is given 20 


” many other orgs in . 


„ . batt made theton to ſome 

other paſſages in this very learned and accurate 5 
4 work; and as FRY: * to me not to be * „ 
SH e W | 
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. Lthink ir right to uke this opportunity 
of making ſome remarks upon them. I Will 
take them in the order eee eee | 


Mi | fourth edition of his book. 


"In p. 32. Note (i) he is pleaſed to 15 60 That 

it ſeems to be a very extraordinary conſtruc- 
tion of the ſtatute of William III. which is 
rather inſinuated than contended for by Mr. 
Juſtice Foſter in his Treatiſe on Treaſon, that 
the” Spiritual Lords need not be ſummoned 
under the words, Al who have a right zo % 
and vote in Parliament; which I apprehend, 
faith he, to have meant only the making it 
unneceſſary to ſummon Peers who were minors 

or profeſſed papiſts. If Mr. Juſtice Foſter had 


66 


cc 


85 


contended or inſinuated, that the Spiritual Lords 


are not included under the words, & All who s 


s have a right to fit and vote in Parliament,) 
he would deſerve Mr. Barrington s cenſure ; but 
. It happens, that he hath neither contended for 


vor inſinuated any ſuch thing; for Mr. Rating. - 
ton, by omitting in one part of his note, and 

_ changing in another, a word which hath great 

Be influence i in the conſtruction of the ſtatute, and 


by his total filence in reſpect to the proviſoe here- 5 


# 
A n# 
- 
+ 
* 
1 
ng _ 
6 
* 0 
* 


cited, hath been guilty, in a remarkable i 


manner, of Mis rar: but whether his deſign 
n ſo doing was to WISLEAD, I leave to the Judge | 


55 9 of otters. The ſtatute doth not direct, as 


SECOND: EDITION. 


| wits all the Zords to he fine; vat al 
| the Pzurs, who have a right to fit and vote in 
Parliament; and Mr. Juſtice Fofter thought, that 


the Spiritual Lords are not included under this 


deſcription, being of opinion' that they are not 

Peers, though they are Lords of Parliament. 
Fe likewiſe thought, that as the Lords Kilmar- 
nock, Cromartie and Balmerino were tried in the 


court of the Lord. the King in Parliament, and 
not in the court of the Lord High Steward ; 
and as the ſtatute of TW. III. c. 3. 7. 12. poet 
vides, © That neither that act, nor 4 


« therein contained ſhall any way 2 or be 


« conſtrued to extend to any impeachment, ox 


« oTHER PROCEEDINGS IN PARLIAMENT IN 


6, ANY KinD WHATSOEVER,” it was as unnecel. 


5 ſary to ſummon the Peers as the Spiritual Lords. 


This- opinion he hath ſtrongly intimated, not 


only in the paſſage to which Mr. Barrington 


refers, but alſo in his report of Lord Ferrer 


caſe, p. 148—150. And I believe, chat al 


who will carefully examine the ſubject will be 


convinced, that, in point of law, thoſe Lords 


vere no more intitled to the benefit of the ſtatute 
df K. William, than Lord Lovat, who v was tried 


1 an e was. 


E . # 2 a 


-* 
* 


When Mr. F mall * 3 8 
the ſubject, Mr. Juſtice Faſter's conſtruction of 


tte ſtatute will not perhaps appear extraordinary 
1 E x . 7 ” | | to A. 


* 


— 


. n. perhaps Indeed: it ma ay appear to him 


| mary, that a very different con- 
— was upon it by the three learned judges. 
(er William Lee, Sir John Willes and Sir Thomas 
1 Porter) who attended the committee of the 
des de he. Houſe of L the caſe of Lord Kilmarnock 


= 1 p. 36 note 00 1 85 mentioned Feen 
* 8 7 be Salmon, who on the 8th of March 1756 ſtood 
| | 10 the pillory, Mr. Barrington obſerves, That 


* 


5 75 FR 2 & the ffgnce of theſe criminals was undoubted- 
3 wy 2 vs « ly o the moſt atrocious nature; nor do 1 ſee, 
— +66 faith he, why they might not have been in- 
3 « dicted for murder, notwithſtanding Mr. J ule 
| | 40 tice Foſter hath in his Reports, p. 132, inti- 


L rt. : «, mated his opinion that ſuch an indictment 
would not lye, and chiefly becauſe there is no 


have only to remark, that Mr. Juſtice Foſter's 
opinion in relation to Macdaniet, Berry and Fones, 
(for Mr. Barrington miſtakes j in ſuppoſing that 
_ there was any foundation for indicting Egan and 
Salmon of murder, ) is ſtrongly ſupported by Sir 
Edward Coke, who informs us (3 Inſt. 48. * That 


5 ſuch precedent,” As to this obſervation, I 


Dee procure the death of an innocent perſon by 
giving falſe evidence againſt him yas 1 not holden © 
: by e in his: time. Ee ol. np 


sECOND EDITION; 


4 p. 48 7. Mr. Barrington arraigns t the din 4 
fon in the caſe of Jobn Howard, which is re- 2 


ported by Mr. Juſtice Foſter in p. 77, 78. How- 


ard was indicted at the Old Bailay on the ſtatute 
of 10 C 11 . III. c. 23. for privately ſtealing 


goods in a warehouſe. The judges preſent were 


of opinion, that by the word warehouſes in the 
ſtatute are meant, not mere repoſitories for goods, 
but ſuch places where merchants and other tra- 


ders keep their goods for ſale in the nature of 


ſhops, and whither cuſtomers go to view them. 
But it ſeems to Mr. Barrington, That diſtant 
e warehouſes were thoſe which were particularly a 
6 intended to be protected by the ſtatute, as the 8 


% ſtatute 3 W. III. c. 9. expreſsly extended to 


4 ſhops or warehouſes adjoining to dwelling- 
6 houſes.” The force of this argument I take 


to conſiſt in this, that unleſs diſtant warehouſes 
are conſidered as intended by the ſtatute of the 


10th and 11th of K. William, this ſtatute hath 


no effect, as the former ſtatute provides for 
| warchouſes adjoining to dwelling-houſes. But 
this i is far from being the caſe; for the ſtatute 
+3 of 10 & 11 M. III. takes away the benefit of 


5 clergy from a perſon privately ſtealing in a ware - | 


houſe to the value of 5 5. whereas the former ſta- 


. tute had taken away clergy only in the caſe of ' 


breaking the warehouſe and ſtealing therein to that 
value. And a ftrong argument, in confirma- 


tion 


— 
3 . * < 
: ; 4 0 
_— - — - 
—— mg; e * . \ ; 
- . a ; 8 
4 


P. 8, 69, 


— nw 
, \ 


- tion of the (opinion of the judges, in Howard's 
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_ caſe, may be drawn from the preamble of the 
ſtatute on which he was indicted. It recites, 


that the crime of ſtealing goods privately out of 
Hops and warehouſes, commonly called shop- 


| LIFTING, was of late years much increaſed ; and 


ftom this manner 
low clearly, that the warehouſes intended by the 


expreſſion it ſeems to fol- 


act are ſuch,” and ſuch only, as are * in 88 


| nature 15 ſhops. 


Te come now to Mr. Rei s laſt objection, 
Heiz in p. 524 cited the 13th ſection of the 


It ſtatute of 1 Edv. VI. ©.12, by which it is enact- 


ed, That all wilful killing by poiſoning—ſhall 


be adjudged wilful murder of malice prepenſed, 
he adds, What could have been the occaſion 


« of this very extraordinary clauſe muſt natu- 
ce rally be aſked by every one who reads it. Mr. 


: ce Juſtice Foſter in his Reports. hath taken notice 
of the different opinions of Cote, Kelyng and 
Holt on this part of the law, with none of 

e which he appears to be ſatisfied, though it 
6 ſhaiuld feem to be doubtful whether his own ſolu- 


& ion of the di rfficulty may have bern mare bap ey f | 


| I have carefully confidered what Mr. Barrington 


hath advanced on this ſubject, and muſt lay that | 
the folution propoſed. by. Mr. Juſtice Fo ter ap- 


pears to me not only to be more happy than 
| thaſe * bv Cole, W and Hott and by 


SECOND. EDITION, 


| Me. Barrington, but to be a cles d e 
ſolution of the difficulty. Mit. Barrington aſks, 
| Whether killing by poiſon did not continue a * 
| murder by the common-law after the repeal of 
the ſtatute of Henry VIII. which had made it 
high treaſon ? And whether if a miſdemeanour 
be made a felony by a ſtatute, which is after- 
| wards repealed, it doth not continue a miſde- 
meanour as before? The anſwers which Mr. 


| Barrington would give to theſe queſtions are, 1 


doubt net, the true anſwers. But the great 
queſtion remains; Whether, after the repeal of 
the ſtatute of Henry VIII. killing by poiſon 
would have been ouſted of clergy, if no expreſs 
| proviſion had been made for that purpoſe, ' the 
| benefit of clergy having been taken from mur- 
der whilſt killing by poiſon was not murder, 
but high treaſon ? Mr. Juſtice Fofer was of opi- 
nion, that it would not have been ouſted of 
clergy, and he hath ſupported his opinion in a 
maſterly manner ; and I conceive, that the 
judges in the reign of Q. Anne determined, 
upon like grounds, that, though. by the ſtatute 
of 31 Eliz. c. 12. accefſaries- after the fact in 
horſe-ſtealing are, ouſted of vlergy, yet that a 
perſon knowingly receiving a ſtolen horſe, who 
by ſubſequent ſtatutes is made an acceſſary after 


the ee R n not e my receiver not being 
| an 
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an ality; in the time of Q. Elizabeth, aa 
the beneſit of «clergy not being taken from 
kim by the ſtatutes which make him an acceſ- 


_ fary, 6 e 


e 1 . cheſs ſhort N on Mr. | 
Barrington's unmerited reflections, I will add, 
that I- wiſh, as the learned author wiſhed, that 
every miſtake in his book may be diſcovered: 
and I will conclude this preface with pointing out 
2 miſtake, which he would certainly have cor- 
reed, if it had been obſerved before his death. 
In his laſt Diſcourſe p. 397, he repreſents Sir 
Matthew Hale as ſuppoſing, that Sir Ralph 
Grey was puniſhed ,in the time of Edward | 
IV. for treaſons committed againſt Henry VI. 
in aid of Edward. But Sir Maithew Hale 
doth not make this ſuppoſition. His ſuppo- 
ſition is, that Sir Ralph was puniſhed in the 
time of Edward as well for treaſons committed 
againſt Henry as againſt Edward; but not that 


the treaſons againſt Henry were Wh N in 
aid 75 Edward. 


e wut be dite to be a Aike 


| 1 but it ought, at the ſame time, to be obſerved, 


| FRET it is a Aal vu no e nce to the 
8 | Ws argument; 5 


SECOND EDITION: "Pg xi 


| Ft 3 it amounting to no more than this, 

that Sir Maithew Hale is not guilty of a miſ- 

| take, which Sir Michael * hath imputed 
v3 to him. 5 


Cxirronp's Inn, 
April 9, 1776. 
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} 


I NOW ſubmit to publick cenſure a report 
of a few Crown Caſes, which, for the moſt part 
have fallen within my own obſervation, and in 
which I have taken ſome ſhare. What other 
notes I have taken merely for my own uſe, are 
too. crude and imperfe& to admit of a publica- 
tion; and as I have neither leiſure nor inclination 

to reviſe * they will never fee the light. > 


1 have in this Report taken a larger ſcope, anfe * 
entered more fully into the ſtate of many of the | 
caſes and the reaſoning on them, than moſt of my 
contemporaties have done; and this hath ſome- 
times drawn me into a greater length than they- 

have allowed to themſelves. Brevity I have en- 
deavoured to conſult, as far as my ſubje& will 
admit of it. But the affectation of brevity at 


the | "2 

* 2 : v 4 * F 

— * . \ 
\ - F 

0 1 3 


have been real benefactors to the publick; and 
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als 3 of penſicuit can anſiver no- Alu- 


| ble 1 5 


* 


ed men K. have e their time in 


tranſmitting to poſterity with accuracy, preciſion 
and true judgment a hiſtory of caſes of weight 


and difficulty falling within their own experience, 


their memory is and ever will be treated with due 
eſteem. But many of the haſty indigeſted things 
called Reports of Adjudged Caſes, not deſerving 


the name of tolerable abridgments, ſtuffed as 
they frequently are- with the obiter opinions of 
| Judges upon the breaking of a caſe, which pro- 
bably never proceeded beyond one flight argu- | 


ment —theſe things and others of the like kind, 
mere fragments of learning, the rummage of 


| dead men's papers, or the firſt eſſays of young 
* authors, have been the. bane and ſcandal of the 


law conſidered as a ſcience Founded on principle. 


They burden the memory, or  poflibly may 


ſmell the common-place ; but not entering with 
due precifion into the merits of the queſtion, 
they. leave the judgment uninformed, and fur- 


niſh materials for endleſs altercation. They are, 


if I may be allowed the expreſſion, the ines 


falui of the profeſſion ; they always bewilder the 


reader, and 1 miſlead him. : 


7 


* 


— . 


I have 


— 
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[Have in a few inftances taken the liberty of 
ſubjoining to the report of the caſe ſome obſer- 
vations of my own by way of proof or illuſtra- 
tion, and ſometimes of cenſure. I make no 
apology for this freedom. I wiſh the ableſt of 
our ' reporters had more frequently taken the 


ſame, 


In reporting the arguments of counſel or the 
opinion of the judges, I have not eg 
followed the ſtile and method of the ſpeaker. I 
hope, however, the reader will do me the juſtice 
to believe, that the ſubſtance of what was deli- 


| vered is faithfully reported, but for the moſt part 
in my own words. Every defect therefore in 


point of method or expreſſion, which the reader 
will meet with, I alone am anſwerable for; tho 


I flatter myſelf the learned gentlemen whoſe 


ſentiments I have delivered in my own (tile and 
method will not often find themſelves . or their 


characters greatly wronged i in that reſpect. 


The diſcourſes which follow the report were, 
for the moſt part, written ſome years ago at dif- 
ferent times; as leiſure ſerved or inclination led 
me in the choice of my ſubject. 


I never intended to travel through a regular 
ſyſtem of the crown law. It is a journey not to 
be undertaken by any man in a publick employ, 

b : | Se 


* 


N 
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_ 8 far advanced i in years. . I, amn there: 
fare content to make myſelf accountable: for a 
few plain diſcourſes upon ſome of the more in- 
- tereſting branches of that part of the law, and 
of the moſt general concernment: I mean ſuch 
parts of the ſtatute of treaſons as I have conſi- 
dered, many I have purpoſely omitted, and the 
doctrine of homicide 3 in all its branches. . | 


5 It hay] haye offered upon theſe fabjedts m may 
ſerve to remind gentlemen; of rank and charac- 
„ in the profeſſion, of what their own reading 


and experience may have iſuggeſted; and at the 
ſame time to lead young gentlemen into a right 

method of arranging their ideas, and reducing 
what they read or hear to the well-known prin- 
ciples of law and ſound policy, my end, as far 
as regards the profeſſion, will De anſwered. 


But I confeſs. my views were carried ſome. 
thing farther. 


= 


323 en 88 theſe ſubjeas 3 is a mat- 
ter of great and univerſal concernment. It me- 
rits, for reaſons too obvious to be enlarged e on, 
the attention of every man living. For no rank, 
no elevation in life, and, let me add, no conduct 
how circumſpe& ſoever, ought to tempt a rea- 
ſonable man to conclude, that theſe inquiries do 

| not, nor r poſſibly can, concern him. A mo- 

ment's 


- 


1 


TE FIRST EDITION. 


g mites cool reflection on the utter inſtability” r 
human affairs, and the numberleſs unforeſeen 
events which à day may bring forth, will be ſuf- 
= ficient to guard any man, conſeious of his own 
= infirmities, againſt a '*delufion of this Kind. 
Thoſe therefore whoſe birth or fortunes have 
Fs happily placed them above the ſtudy of the law, 
438 a'profe Mon, will not be offended if I preſume, 
that diſcourſes on theſe ſubjects, in preference to 
every other branch of the law, demand their 4 
| attention, | 


56 dane a in iche ann of theſe ſubjects, 
Kadett 8 to ground myſelf upon prin- 
.ciples of law and ſound policy than on the bare 
authority of former writers; who will frequently 
be found AT nth <p Cri PO _ e 

8 themſelves. fs a e 
4 have endeanonced likewiſe to, ins up a few 
points which have long lain under ſome obſcurity ; 
and where I differ from authors whoſe. merit 1 
acknowledge, and whoſe memory I highly value, 
1 always'do it with diffidence; and never with- 
cout offering my reaſons, which are "nated to 
the judgment of the learned. 18 


The MSS. cited i in the 8 papers, I am 
 fatisfied are genuine. Copies of them are in 
1 „ 5 
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many hands. And 1 doubt not the citations 
Vill appear to have been faithfully made. If 
the freedom 1 have taken with them needeth any 
apology, they have been of confiderable ſerviee 
to me; they have given me light upon many 
points, which the printed reports do not afford; 
and they are the remains of gentlemen eminent 
in the profeſſon. For theſe reaſons I was un- 
PR wig: oy ſhould han, loſt to che ä 


8 Tf Chief Juſtice Hales health or WE in . 
decline of his years had permitted him to reviſe 
his Hiſtory of the Pleas of the Crown, and to 
render it as correct as his great abilities would 
have enabled him; or perhaps had that valua- 
ble work been publiſhed as correctly as he left it, 
I mean from the tranſcript corrected and im- 
proved in great meaſure with his own hand, 
(the whole probably uhder his direction, cer- 
tainly found among his papers after his death); 
in either of theſe caſes every attempt of this 
kind might have been | judged altogether needleſs, 


But the 8 copy, which, the editor tells 


us, was bound up in ſeven ſmall folio volumes, - 


was TOTALLY laid afide, and the work publiſhed 
from what he calls the author's original MS, 
comprized in one thick folio volume; in other 
words, from his u draught, The reaſons 
yr * e 


FIRST. EDITION. 


given by the editor be ch procedure ate too 
weak to merit a ſerious anſwer. An OT 


| however is ready if it be * n 
At the time of the 1 1 "dl 


when matters were freſh in memory, and when 


the perſons beſt acquainted with his MSS. were 
living, the tranſcript was certainly conſidered as 
the genuine MS. - Biſhop Burnet, who doubt- 
leſs had his information from thoſe who beſt 


See Burnet's 
Life of Hale, 


p. 114. 


knew, hath placed tbe ſeven volumes in à cata- 
logue of the author's MSS. publiſhed very ſoon 


after his death, without the leaſt mention of 
the thick folio volume, which having been tran- 
ſcribed, and the tranſcript corrected, was pro- 


bably laid afide, as foul draughts after tranſcrip- | 


tion commonly are, unleſs they are deſtroyed; 
which perhaps may be the better way; for an 
author muſt have leſs ſenſibility under publick 
cenſure than wiſe and good men generally have, 


who can be content * to be ſent to his account 


& with all his imperfections on his head.“ 


I hope theſe ſhort obſervations on the unkind 

treatment which the learned judge hath met 
with from his publiſher may ſerve as my own 
apology for the preſent publication. 


I intend 


\ PREFACE 10 Thx. 


A [oak five it likewiſe a8 n apology for that 
truly valuable man. For if the reader hath 


obſerved any? miſtakes; inconſiſtencies. or need - 
leſs repetitions in the ſummary or hiſtory, he will 
N do the learned author the juſtice to remember, 
that in the outlines of a work of ſuch extent 
and variety ſome inaccuracies of this kind are 
3 almoſt” unavoidable. Theſe. common candour 
5 S e will excuſe, ſince the author's laft thoughts upon 
By be  ſubje have been SUPPRESSED. And one 

may venture to ſay for him, now he cannot 
5 ſpeak for himſelf, that the Junmary, a collection 
of extracts haſtily put together at different 
times, and in the hurry of a public employ; 
mere hints for private uſe, though thrown. into 
A: ſome method, and, for the moſt part, placed 
. under proper heads, (as his collections upon 
| - — every ſubject generally were,) was never intended 
© - 07 me preſs nor fitted for it; and that the hiſ. 
4 : 1 tory itſelf was not' intended by bim for publick 
5 view in the dreſs i in which it now appeareth. 


4 


The ene on certain n paſſages in Lord 

Chief Juſtice” Hale's works have long lain by 
me, and poſſibly in the opinion of ſome of my 

readers come out ſomewhat unſeaſonably at this 

OY juncture. The cauſe of the Pretender ſeems 

| now to be abſolutely given up. I hope in God 


4 it is i. Bur whether the root of bitterneſs, the 
| principles. 
as 


"FIRST EDITION. 
eps: e, Ut ood 


ſtrength to it, and have been twice within our 


memory made a pretence for rebellion at ſeaſons 


very ctitical.— whether thoſe principles be to- 


tally eradicated I know not. Theſe 1 encounter 


in that diſcourſe by ſhew ing that certain hiſtori- 
cal facts, which the learned judge hath appealed | 


00 in ſupport of them, either have no founda- 
tion in truth; or, were they true, do not war- 


rant the concluſions drawn from them. 


The poſi I 1 upon kave been 


cited with an uncommon. degree of triumph, by 
thoſe who, to ſay no worſe of them, from the 
dictates of a miſguided, conſcience, have treated 


the Revolution and preſent eſtabliſnment as 
founded in uſurpation and rebellion ; and they 


are in every ſtudent ' hand. Why therefore may 
not a good ſubject, be it in ſeaſon or out of ſea- 
ſon, caution the younger part of the profeſſion 


againſt the prejudices which the name of Lord 
Chief Juſtice Hale, a name ever honoured and 


eſteemed, may otherwiſe beget in them? I, for 
my part, make no apology for the freedom 


have taken with the ſentiments of an author, 
| whoſe memory I can love and honour without 
adopting any of his miſtakes apon the "Os 
of government. 5 5 n 


- 
* 


. 
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8 be denied; and. I Ga APR 


j making 6 ſecret of it, that the learned judge 6 


tings paid no regard to the prin- 
id, upon which the Revolution and preſent 


happy eſtabliſhment are founded. The pre- 
vailing opinions of the times in which he re- 
ceived his firſt. impreſſions might miſlead him. 

And it is not to be wondered at, if the deteſtable 


uſe the Parliament army made of its ſucceſs in 
the civil war did contribute to fix him in the 
prejudices of his early days. For in the com- 
Petition of parties extremes on one fide almoſt | 
univerſally produce their contraries on the other; 
and even honeſt minds are not always ſecuted 
againſt the contagion of pary- Prejudice. 


But i it matters not with us, whether his opi- * 


nion was the effect of prejudices early enter - 
| tained or the reſult of cool reflection; ſince the 


opinion of no man, how great or good ſoever, 
is or ought to be the ſole ſtandard. of truth. 
He was undoubtedly very great in his profeſſion ; 
and, which raiſeth even a great character infi- 


nitely higher in point of real merit and juſt eſ- 


teem, he was in every relation of life a good man; 


: : though the rectitude of his intentions, while 
under the ſtrong bias of early prejudices, might 
ſometimes betray him into great miſtakes“. 5 


1 hope - 


4 t — 


* Sce the Trial of the Witches at $1, aura, before him 
in March 1664. 


\ 


1 hope therefore al young nn the 
"Ga honourable profeſſion, for whoſe ſervice 
thoſe obſervations: are principally intended, will 
anne the writings of the learned judge into their 
hands, not barely with a juſt opinion of his great 
| merit, but with an honeſt reſolution to exemplify 
in their own conduR n HOW: ** 
character. 


And I flatter myſelf, that FR leifare of A long 
vacation will not be thought to have been utter- 
ly miſpent in reviſing and completing that diſ- 
courſe. It may at leaſt ſerve to guard young 
and unexperienced minds againft ſome impreſ- 
| fions, which a modeſt deference to the opinion 
of ſo great an author may mae made upon 


| them. 


SxRJEANT lux, 
Feb. 27, 1762. 


- 


M. FOSTER; 


* 


* 
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- years * els she it 5 in a manner 
e n, auceſſ ton o * bj Preſent je 
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by 


WES 


8 — I mean King GROROR the 
I need nol after this caution ſay, that by every ex- 
preſſon intended to denote the King upon the throne, 
1 mean bis late Majeſty. 
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| ADVERTISEMENT, 


Ps 


bine 'by the "AoTuOE 3 very res after the firſt 
TEA: Edition came out. 


A” — 


| 5 IN CE the publication of this work I have 
| been favoured with the peruſal of Lord Hales 
| original MS. all written with his own hand; 
and alſo of the tranſcript bound up in ſeven 
| ſmall folio volumes corrected to near the middle 
of the third volume by the author himſelf, as 
appears by many interlineations and marginal 
additions, al likewiſe of his hand-writing. 


Upon a careful a of - theſe MISS. (a taſk 


 I'could not, in my preſent circumſtances, have 
eaſily gone through without the aſſiſtance of a 


young gentleman, who, if I do not greatly flat- 


haſty in ſaying, as I do in my preface, That the 


correfied i 7 was OP laid aſide, and the work _ 
1 


| ter myſelf, will in due time make ſome figure in 
the profeſſion,) I am ſatisfied, that I was over- 


7 1 thick folio — — This EE I which: 1 am 
bBuͤeertily ſorry for, I was led into by the editor's 


confuſed and inaccurate manner of writing in this 


part of his preface. The reader, he faith, 
* may be aſſured, that the edition here offered 
to the publick is printed yarTryuLLY from 


* the author's original MS. which conſiſts of, one 


'«, thick folio volume all in our author's own hand- 
% writing.” This led me to ſay, that the tranſ- 
cript was totally laid aſide: For if the work was 
faithfully publiſhed from the original MS. what 


uſe can the reader . to have hoon! made of 


the tranſcript ? 2 


The Alber, it is true, 1 of che tranſ- 
cript a few lines lower doth ſay, < This tranſ- 


46 cript therefore fo far as reviſed and corrected 


by our author, and no farther, may be deemed 


the original finiſhed and perfected.” If he 


had added, that the correfions are inſerted in this 

edition, or had uſed words of the like import, I 
ſhould have made no ſort of doubt of it. But 
this, for a reaſon I ſhall preſently offer, could not 
be faid with truth. I find, that all the paſſages 


which are authenticated by the author's correc- 


tions and additions, except two, are inſerted in 


the print. One of theſe, which in my opinion 
N with i it evident marks of authenticity, is 


in 


8 1 
224 2 4 $2 


ADVERTISEMENT. 


in the frſt volume of che tranſcript towards the 
end, and takes up near eight pages. It turns 
ee queſtion, Who is or is er with- 

| 5n the ſtatute of treaſons ? e 


\ 


| It i is too long to be inſerted in this place. And 
| as the moſt material parts of it have been long i in 
print, I ſhall ſpare , the trouble of tranſ- 


| cribing 5 


| Many paſſages which occur in theſe pages 5 
indeed inſerted in the print, but not in the order 
in which they are in the tranſcript ; particularly 
that touching the depoſal and pretended reſigna- 
tion of Edward II. the moſt exceptionable part 
of the whole work. But far the . = of 
| them are totally omitted. | 


1 forbear to enter farther into a minute and 
critical inquiry touching the authenticity of theſe 
pages, becauſe I am not willing to revive a queſ- 
tion which' hath long lain aſleep; and which, 
through a happy change of times and circumſtan- 
ces, is now become a matter of no ſort of impor- 
tance to the publick ; namely, what were the 
author's private ſentiments touching certain poli- 
_ tical queſtions which never were, nor in the na- | 
ture of things ever can be, the ſubject of litiga- 
tion in Weſtminſter- Hall. 


The 


% 


* 


) 


5 D'VER TISE M E N 1. 
ED The other paſſage Sith I habe excepted i 1s 


| near the beginning of © the: ſecond volume of the 


tranſeript, and mentions ſhortly divers reaſons in 


ſupport of the opinion of the majority of the 
Judges in the caſe of Meſſenger and others, who 


were indicted of high treaſon for pulling down 


_ bawdy-hopſes in the time of Charles II. This 
_ paſſage, though it appears in the author's hand- 


vriting and is copied by the NG is like- 


wiſe omitted. 


— 


Before 1 3 this . 1 * 


embrace the opportunity it affords me of doing 


ſome- Juſtice to the memory of the learned- au- 


thor. I have at the bottom of page 397 obſerv- 
ed, that ſome words placed between hooks in the 
report of Sir Ralph Grey's caſe from the year- 
book are omitted by him. They are omitted in 


the print and likewiſe in the tranſcript. But I 
am ſatisfied, that this omiſſion was not wilfully 


' made or with the leaſt intention to miſlead the 
reader, The author's own character ſufficiently 


ſecures him againſt any imputation of that kind. 
But there is another circumſtance which ſtrongly ; 
inclines me to think, that the omiſſion was owing 


to mere inadvertency i in the hurry of compoſing 
or tranſcribing; for in a looſe ſheet, found among 
the author's papers, undoubtedly of his hand- 


writing, copies whereof are in mahy hands, the 
5 _ Eaſe 


* 
e. 5 9 J * r a ALLIS 6. 226 
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als vn ir Ralph Grey i is nd, and the” . 
| paſſage as it ſtands in the year-book i is faithfully 
| tranſcribed. - Miſtakes and omiſſions of this kind 
| the beſt of authors, eſpecially in long works, are 
| ſometimes. ſubject to, and common candour 
1 | Og us to 1 them to the true cauſe, 


bv of — 


ee — Non ego pautis 
 Offendar maculis, guas aut mcuria fudit, 
Aut bumana parum cavil natura. | 


IS 


. 


„N , THE original MS. with the 7. EA 
in 7 volumes will, for the ſatisfattion of the curi- 
ous, be lodged i in the Britiſh Muſeum any; a * 
months. | 


e 36 93s: ok ad « red. 
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SET 


miner, and gaol-delivery, for the county of Surry*, paſ- 
ſed the 


all the judges, and to ſome private gentlemen, Impow- 
ering them, or any three of them, F , Sc.) to 
execute the commiſſion. - 


The precept was ſigned by the three chiefs and the | 


three ſenior judges, and was returnable the 23d: day of 
June 1746; which made fifteen 185 excluſive between 
| the teſte and return. 
This was ordered on great deliberation and ſearch of 
precedents.. | 

On that day moſt of the judges met at Aren Inn ; 


and from thence proceeded in order of ſeniority to the ; 


court houſe at Saint Margaret's Hill in the borough: of 
Southwark. 


Lord Chief Juſtice Lee gave the charge: And the 
| grand j jury found bills againſt the Earls of Kilmarnock and 


' Cromartie, and the Lord Balmerino; which bills were 
ſoon afterwards removed by certiorari into Parliament. 

a the two following days bills of indictment were 
found againſt thirty-ſix of the principal rebels taken at 
Carliſle; and againſt one David, Morgan, a 1 at 
law, :who was taken in Staffordſbire. _ 

The priſoners were then brought to the bar ind in- 
formed that bills were found againſt them, of which they 
ſmould ſoon have copies: and the court adjourned to 
that day fe nnight : and copies of the indictmente with 


8 Another commiſſion of the like kind iffued at the ſame 
time ſor N ddleſex ; but "=" were no proceedings on it. 


275% 8 


- the 


URI NG the: rebellion; which W in Srot land 
in the Summer 1745 an act paſſed impbwering 19 Geo. it, 
N his Majeſty to iſſue commiſſions for trying the re-. 

bels in any county: of the kingdom, in the ſamè manner 

as if the — been committed in that county. 

- Purſuant to: this act, a commiſſion of oyer and ter- 


t ſeal about the latter end of Trinity term. 
It was direQed to every privy counſelor by name, to 


P: * 
FF 


* 
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Sir 2 9 1 
Ryder. : * 


ol chat day and of kbe day copies w 


de adviſmg with counſel und preparing for their % 


ene TEE the ane 47 to * * 
court roſe 
"By et this meaſure the priſoners had copies of their in- 
dictments five ny before their arraignment, excluſrve 
x. Uduveted, aud 
alſo excluſive of the intervening Sunday. This was 
dome er magort cautelz, and in favour of —— 9] 
= day oh-whick the priſoners may be preſum 


fende. It was ſo done upon the commiſſion which fat 
the ſame Summer in the North; and had been done 
upon à like commiſſion in the North after the rebellion 
of 1715, But the ſtatute doth not require this cau- 
rion wich regard to Sunday, nor is it of abſolute neceſ- 
iy 7 though in cuſes of life it is ee Apt 
dente, if the time wilt allow of it. 

the adjfourninent-dzy the priſoners be 


rally arraignec! Three pleaded guilty. The reſt 


ded not guilty; and ee produced an affi- 
vit, to which they were ſworn in court, ſetting forth 
that u material witnefs or 'witneſſes (naming the wit- 
neſſes and the places of their abode) would be wanted for 
their defence; and their counſel, who had before been 
_ aſſigned them, moved that their trials might .be put off 
for 1 reaſonable'time for bringing up their witneſſes. 
The attorney-general prayed time to conſider of the 
motion7 and ate the court _—_— to the next 
da | 
"ab the evening all the judges in town met at Lord 
Chief Juſtice 'Eze's chambers, and agreed that the caſe 
of theſe priſoners differs greatly from the eommon caſes 
ef trials in the circuits, where affidavits of this kind 


ought” very- ſparingly to be admitted. For in circuit- | 


trials the priſoners from the time of their commitment 
may and ought to be preparing for their defence. The 
place where they are to be tried is in moſt caſes well 
known, and they have likewiſe a reaſonable Fay 
of the time long before the circuits begin. 

- But in the preſent caſe the priſoners are to be tried 


at a great diſtance from the places where the treaſons 


were committed; and neither time nor place for their 
trial can he ſaid to have been certainly fixed till bills 
of indictment were found againſt them, ard copies de- 
_Jrered to > them ;, from which time it was incumbent on 
EY. | them: 


* 4 


4 THE REPORT, 
chem to be preparing for cheir defence ang getting a. 


witneſſes to toẽw-u. | 

And in regard that the affidavits e vit⸗ 5 
neſſes to reſide at different Jiſtances ſrom town, ſume in 
England, and others in Scotland, it was thought ceaſons- 
ble that in fixing the K 9 trial, regard aaa 'be 
had to tlie ſeveral diſtances 

Accordingly it was agreed, , that ah regard. t6thofe 
priſoners whoſe witneſſes reſide in England, their trials 
| ſhould be put off to the 15th of July z and that the 

court would from thence proceed de die in diem till thoſe 

trials ſhould be diſpatehed; and with regard to thoſe 
whoſe witneſſes reſide in Scotland, their trials ſhould 
be put off to the 25th. And on the next day the court 
| ordered accordingly, and adjourned to the 15th of July. | 

N. B. The a@ of the 19th of the King, c. 1. di- 
reQing that no judge ſhall, during the time therein 
mentionedf, try or bail any priſoner committed for high 
treaſon without a warrant ſigped by fix of the-privy. 
council, it was thought proper, ex majori cautela, to 
have ſuch warrant directing the commiſſioners to pro- 
ceed to the trial of thoſe priſoners: and much warrant 
was procured beſpre the trials came on. 

The like caution had been before uſed with regard to 


thetrial of Chriſtopher Layer, while a like Nac in force. 


The indictment and e made uſe of on ibis oc- 
caſion were as follow : | 
| Surry. Be it remembered, 25 e Wy Sort /e ai 
e oyer and terminer, and gaol-delivery of our Sovereign 
Lord the King, of and for the county of Surry, holden. at 
| the borough © Southwark. in the ſaid county, on Monday 
the twenty-third day of June in the twentieth year of the 
Reign of our ſaid preſent Sovereign Lord Gxoxck the 
Second, by the grace of God of Great Britain, France 
and lreland King, Defender of the . Faith and ſo forth, 
before Sir William Lee, knight, chief juſtice of our ſaid 
preſent Sovereign Lord the King, appointed, io hold plegs 


pon the like commillions i in Middleſex and Surry, anne 
1716, the priſoners had three weeks ſrom their arraignment. 
+ (Thar act was made to continue only till April i 1746, 
but by 19 Geo. II. c. 19, & 20 Geo. II. c. 1. was fart er (g- 
tinued tiſl the 29th of Vers ſollowing,) N 
os 5 before 


2 f* 


„ TOE REP ONT. 
FL nr the Teſt 0 — ee commiſſioners pre- 
ent] and others their fellow juſtices and commiſſioners of 
aur ſaid preſent Sovereign Lord the Ning, aſſigned' by. 
letters patent of our ſaid: preſent Sovereign Lord the 
Ming under his great ſeal of Great-Britain,' made hy vir- 
tue of the ſtatute made in this. preſent parliament, intitled, 
An aQ for the more eaſy and ſpeedy trial of ſuch per- 
fons as have levied or ſhall-levy war againſt his Majeſty, 
and for che better aſcertaining the qualifications of ju- 
_ -rors in trials for high treaſon, or miſpriſion of treaſon, 
in that. part of Great Britain called Scotland, to the 
faid juſtices. and commiſſioners above-named and others, and 
to an three or: more of them (of whom our ſaid preſent 
Sovereign. Lord the King willed that any of them the ſaid 
Sir William Lee, [naming ſome others of the judges] 
and others. in ile ſame letters. patent named and appointed 
ſhall be ene) to deli er the gaol of the ſaid county of the 
prifeners therein being, gr ſuch as ſhall or may be detained 
548 in the fame, on or befare the firſi day of January in the 
. year f our Lord one thouſand ſeven hundred and forty- 
fix, for or on account of the high treaſon mentioned in the 
id ſtatute in levying war againſt our ſaid preſent Sove- 
_ reign Lord the King within this realm, and to inquire by 
the oath of. good and lawful men of the fame county of all 
fuch high treaſons in levying war againſt our ſaid pre- 
ent Sovereign Lord the King within this realm by the 
ſaid priſeners or any of them, or by any other perſon or 
-perſons who are 'now in actual cuftody for or on account of 
: the ſame, or who are or ſhall be guilty of high treaſan 
in leuying War againſt our faid preſent Sovereign Lord the 
Hing within this realm, and ſball be apprehended and im- 
x 2 for the ſame on or before the faid-firſt day of Ja- 
.. Sniuary in the faid year of our Lord one thouſend ſeven 
' = , #* hundred and forty-ſix, and the ſame high treaſons ts 
Fear and determine, according to the farm of the ſaid ſta- 
ute by the oath of Sir William Richardſon. of Bermond- 
: fey, knight, Sir Abraham Shard of ————, tright, 
Sc. [naming the grand jurors] good and Jawful men of 
*the faid county, being then and there ſworn and charged io 
| inquire for our ſaid preſent Sovereign Lord the King touen- 
ig and concerning the premiſes in the ſaid letters patent 
mentioned, It is preſented, T hat the. bill of indifiment to 
Mis ſchedule annexed is a true bill, The 
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The jurors fer our preſent Sovereign Lord. the King» 
upon their oath preſent, That John Hamilton late 7 
the city ef | Carlille in the county ef Cumberland © 
eſguire, -otherwiſe called John Hamilton late of: the 
. ſame place gentleman, Alexander Abernethy late of 


Faith and ſo forth, not having the 
hearts, nor having any regard for the duty ef "their 
allegiance, hut being moved and ſeduced by the infliga» 
tion of the devil as falſe traitors and rebels againſt our 
ſaid preſent Sovereign Lord the. King their ſupreme” true 
natural lawful and undoubted Sovereign Lord, entirely 
withdrawing that cordial love, and tat true and due 
* obedience, fidelity and allegiance, which every. ſabject of 
dur ſaid preſent" Sovereign Lord tie King ſbould and 
of right ought to bear towards our ſaid preſent Fove- 
_ reign Lord the King; and alſe deviſing and (as much 
ar in them lay moſt wickedly and traiterouſly intending 
to \change and ſubvert the rule and gavernment of this 
' kingdom "duly and happily eſtabliſhed: under our ' ſaid 
_ preſent. Sovereign Lord the King, and alſo ta depoſe and 
deprive our ſaid preſent Sovereign Lord the King of hit 
title, honour: and royal flate," and. of his imperial rule 
© and: government f this kingdom, and alſo to put and 
bring our ſaid pre ſent Sovereign Lord the King to death 
an final deflrufion; and to raiſe and exalt tie perſon \ 
' pretended to be Prince z Wates, during | the | life of 
James the Second late King of England and fa forth, 
| end ſince the deceaſe of the ſaid late King, Fear fo 
be, and taking upon himſelf the ſtile and title of King of 
England . by the name of James the Third, to the crown. \ 
and to the rayal flate and dignity of. King, and to the 
imperial rule and government of this kingdom, upon the 
tenth day, of October in the nineteenth year of . the reign 
of our ſaid preſent Sovereign Lord the King at the city 
J Cailifle aforeſaid, in the county of Cumberland 
aforeſaid, with a great mullitude. of traitors and rebels 
| againſt our ſaid. preſent Sovereign Lord the King (to wit} 
to the number of three thouſand” perſons (whoſe 'names 
FFF 


% 


oe: l THECRKEPO!R'T. 1 
ws iat pet unnoumm to ne faid jurors) bei g armed and 
' arFayed in 1 waurlile and hoſtile manner (to wit) with 

colours diſplayed, drums beating, pipes playing, and with 

- fedrds; clubs, guns, piſtols, and divers otter weapons 

art well offenſive as defenſrot, with force and armendid 

falſly dnid tfaiterouſly aſſembſe and join theniſehves againſt 

"eur ſaid-preſent Sovereign Lord the Ning, and then and 


an in a .warlike and hoſitie mamien array and diſpoſe 
 themſelvet ãxainſt our ſaid preſent Sovereign Lord the 
Hing, and then and there with farce and arms, in pur- 
ſumer ind execution of ſuch their wicked and traiterous 
inen on and purpoſes aforeſaid, did falſiy and traite- 
roy prepare; order, wage and levy d publick and cruel 
wah 1againſ} our 01% 05.9948 Sovereign Lord the Ning, 
ien and there committing and perpetrating a miſerable 
and eruel. laughter of and aniong ſt te faithful ſubj ett 
- of. dur ſaid preſent. Severeigi Lord the King, and alſo 

" then and there: during the ſaid wah with force and arms 
Aid with the-ſgid traitors and rebels ſo aſſembled, armed 
and arrayed as aforeſaid; faiſly traiterouſly againſt 
tie will of our faid preſent Souereigm Lord the King, 
eiten into and take poſſeſſion of the fad city of OCirlule 
and the eaſtle thereto. belonging within the Jams city, 
(tie ſaid city and caſtle being a; city and \taſtle ef our 
ſaid preſent Sovereign Lord. the Ming) and int ſaid city 
and caſtle with force and urnit lien and there did falſiy 
| | dan traitervuſiy poſſeſs; hold, heep,: malntain and deferut, 
i againſi our ſaid prefent Sovereign Lord the King; againſt 
= ae duiy of their allegiance; againſt the peace = eur ſaid 
| * preſent. Sovereign Lord the Ning, his trown and dignity, 
and alfo againſt the form of the fatuts in ſuch caſe math 


LY 


VN. B. This indiœtmbent and captios were made uſe 
3 "of azainſt all the rebels who'wete tried in Surry, except 
3 N * Hens Mardonald ; fave that the overt afts were lard in 

| — different counties of England or Foot land, as the caſes 
' - "TeſpeQively required; and alſo [ave that the overt act 
t- ef taking and poſſeſling the city and caftle of Carlj/le 
„ N was not charged on thoſe who were not concerned in 

| „ TIT HE 7 


Ihe inditment againſt near Macdonald was in 
the fame form, but concluding as follows: He the 


foid 
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faid Kues Macdogald, otherwiſe called Angus Mar- 


donald, having been a chended and impri ſened for the 
High treaſon above 2 hey before the 755 pike Ja- 


| nuary in the year of aur Lord ane thouſand | ſeven In. 


dreu and forty fr.. 
The reaſon of this averment will he Tad in 


its s place. 3 


Mie. Tony's cu. Joh 10 I 5s 146. 


| ſhould be brought to the bock, the whole panel 
2 be called over once in the priſoner's hearing, 
that he might take notiet who did and who did not ap- 


pear : which they ſaid would be a confiderable help to 


him in taking his challenges. This was done by order of 
the court, and the attorgey-general did not oppoſe it“. 

Every juryman, as he came to the book, was aſked 

whether he was a freeholder or no. Thoſe who an- 

ſwered that they had no freehold in the county, were 

examined upon a voir? dire to that matter: and on their 

| anſwering that they had no freehold, were ſet afide. 


| - Thoſe who anſwered that they had bath” freehold and 


copyhold, were aſked whether both put together did 

amount to 10 l. a year; and if they did, that was ad- 

mitted to be a good pare though the freehold 

Alone was under 107, 

Ide cobrt grounded this rule on ike vill vn rights 

and the 4 & 5 W. S M. compared. 

The priſoner's counſel offered to call a e to I. 
ſhew that he was at the time of the rebellion in the 

| ſervice ang pay of the French King, and fo intitled, as 
they inſiſted, to the benefit of the "cartel for exchai 


of prifnery : but the court "declared that ſuch proof is | 


© not to be admitted. It is no defence in a of 
b laſs nor js it ſo much as an excuſe, that he had enter- 
ed into the ſervice of an open enemy. * the caſe of 
 Eneas Macdonald. 

They then infiſted on what they (very i improper 

* ealled the capitulation at the ſurrender 

a In this likewiſe the court, over-culed them. It! is wo ort 


. B. This was done in, Layer ee aur meh 
| longer debate than the maurer dees. ns 


A 
Wo 


1s counſel moved, that before any erg usa 


& 
0. 
oy" 


LW. 
ſt; 2. 
4 & 

C. 24. 


%g 89. 


_ 


- 
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Ke in a court. of law. But to prevent 98 a 
confirudt ons, Colonel Carey was examined touchit 


ide terms upon which the ſurrender was made: 25 


he ſwofe that the Duke expreſtſy reſerved the rebels in 
Carliſle to be dealt with as his Majeſty ſhould pleafe. 
* The court then obſerved that the priſoners Had re- 


2 ceived the whole benefit of the terms offered by the 
Duke, in that they were not immediately put to tlie 


ſeord*, hut were reſerved far his Majeſty's pleaſure ; 
which now appears to be, that they ſhall have à fair 


* trial; pur liberty to make their defence agcorging to o Jaw. 


+. They then inſiſted that the overt acts are charged 


| in the indiQment, to be committed on the 10th. of 


e n 27 y „ 


Oclober, and that all. the eyidenge is of. overt 75 
Jubſequent. to that time; and ſaid, that however 

reſolutions. with regard to this point may have been 
before the 7 FV. III. 4. 335 Vet now, by that act, no evi- 
dence js to be given but of overt acts laid in the in- 
HiQment ;, and conſęquently the overt acts muſt be 


A proved in ſuch manner as they are laid; that i in this 
caſe eſpecially the King's counſel gre not at liberty 


to vary in their proofs from the day laid, ſince they 
have confined themſelyes ip the jnditment to one 
day, and have got charged (as they ſaid in moſt of the 


. precedents it is charged) that the defendant _ did com- 


mit the treaſon charged on him on the day laid, and gt 


7, divers days and times as well before as after. 


To this the ſplictor-general anſwered, "that the 


4 5 G 5 4 W.. III. makes no alteration with regard to this point, 


= tg make either Bag PT. place more, material than 
they. were el ore W 20 ; the act jndegd faith, that 


5 2502 U ef any overt not lad 
in the e WE what is or js a0 e of 


Fuck, overt .aQs, is left upop juſt the ſame foot in 


= | f ebnete. ial, CES 


_this 8 as 1 25 befpre the at 3; What Met vi- 


enge at common, lap is in this reſpect ey dence 
8 I 


"Nil; and as to the charging the overt as 1 TE 
gays and times as well before as after the day par- 
ticularly: mentigned, he ſaid that the 8 teſt part of 
ihe precedents he had ſeen of indicments for levying 


War, which is the aha ſee do ares the os ha 


bn one day only. 


7 


7 * 4, 
2 . 
4 - 


nd 
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Sir Richard Lloyd' offered to ſpeak on the ſame ſides: 
og” the court told him, he needed not to give himſelf the 
trouble of ſpeaking to the'point, on which rg could 
be no doubt; and over-ruled the odfectton . n 
3 Townly was convied and executed. 4 


Mr. Deacor's Caſe. July 177 1 76. 


ceiving the evidence of one Cyuig a printer, touching 
the priſoner's obliging him to print the Pretender's ma- 
nifeſto at Mancheſter, and his publiſning it there, while 
the rebel army was in the town; and alſo to the reading 
the manifeſto. They inſiſted that this' ought not to be 
given in evidence, becauſe: it-is an overt act not laid in 
the indictment; and alſo becauſe the orders were given 
and the manifeſto printed and publiſhed in Ar, 
and all the overt acts ate laid in Cumberland. 
hut it was anſwered by the court (Lord Chief Iuſ- 
tice Wiles, Juſtice Abney, and Juſtice Foſter}. that an 
overt act not laid | may be given in evidence, if it be a 
direct proof of any of the overt acts that are laid. 

One of the overt acts charged in this indictment is 
the aſſembling and marching | modo guerino, in order. to 
depoſe the King and to ſet the Pretender on the'throne, 
It is proved that the priſoner with the reſt of the rebel 
| army was at Mancheſter, and appeared i in an hoſtile man- 
ner there, No what ſtronger proof can there be that 
the priſoner joined this army for the purpoſe mentioned 
in the indiQment, than his cauſing. to be printed and 
_ ' diſperſed among the people the Pretenders manifeſto ? 
Wh never was doubted that the being preſent with: rebels - 
and joining in ptoclaiming the re bn apa be 


The Lord Balmerino, who had neither counſel now wit 
* at his trial, inſiſted on the ſame point; and the houſe, 
out ef their extreme tenderneſs in caſe of life, (afigr. my Lord 
Chancellor had delivered his opinion clearly that the time is 
not material, provided the treafon be committed before tbe 
bill found) put the queſtion to the judges. Lord Chief Juf- 
dice Tee delivered the unanimous opinion of the judges, that 
.the day is not material, previded the treaſon be proved to 
have been committed the finding the bill. (See the 
printed Trial, p. 24—27. And os 870 10 ward - Kel: 16. 
by ang 361. 2 Hale 179, * WF 


% — 


a | RA given | 


IN M. Deacon's ; caſe, his counſel objected to the re- (9$t.7hi.558.)/ 


. TRE RET ORT. 


Siven in 8 on ſuck an indictment as this; and. 
Pet that circurmaſtance was never expreſsly laid in any in- 
2 - diQment. But it is ſufſicient that it proves gue anima the 
rebel army was raiſed, and gus anima the priſoner joined it. 
As to the N fact was not committed 
in Cumberland, where all the overt acts are laid, Mr. 
Juſtice. Abney and Mr. Juſtice Feſter held, that it is in- 
deed neceſſary on thisindictment that ſome overt act 
laid be proved on the priſoner in Cumberland; but that 
being done, acts of treaſon tending to prove the overt 
\ "naw aid, though done in a e e 50 my be 
* in evidence. © - 8 
| And he manifeſto was read; ; 
Lord Chief — Willes declined giving any male 
on the ſecond point,” But no obje ion was made dur- 
the whole Werte of the trials to the giving evidence 
overt ads in a county different from that where the 
fact was laid, an overt act having been firſt proved in 
the proper county. And that ſort of rn Non 
in almoſt all the trials. | 
| Deacon was convied: and executed. 


-Jobn Berwick's Cala. 7uy 17. 1 746. 


Gn. 50 05 N the. caſe of Jeln Berwick, there Was only one wit⸗ 
; Ease that proved him to have been in arms with the 

5 Tbis witneſs, proved that he was inrolled and 

| holy, as a lieutenant in the regiment called the Man- 
9 regirgents and did duty as ſuch at . Penrith and 


Two other. witneſſes. (officers i in ihe Duke” 's army) 
- wore, that after the ſurrender of Carliſle they were or- 
dered by the Duke to take an account of the names of 
the officers and of their reſpeQive ranks in the rebel, gar- 
- rifon.; that accordingly they went to the .priſon-where 
the officers were confined apart from the common men, 
and took ſuch account of them; that the priſoner Ber- 
. wick appeared among the officers, and gave in his name 
to them 28 ligutenant inthe Manchefler | regiment.” | - 


* TheJike-evidence was given r of _ trials ofier | 

| | he he ten 157i; aidadmined e judges upon the 

a commiſſion in the North this Summer. 2 
See the caſes of. n 2 e ehe, in the Sat 
1 VI. 319. IV. 627. | ; — 

2 * ( | Rk | * 


4. 
* 
LI 
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| aac, "fa TT fa itſelf, viz. that the priſoner did 5 
pear and take the rank of a lieutenant in the rebel garri- 
len. They thought too, that a confeſſion after the fact, 
15 by two witneſſes, was W to conyic̃t with- 
In the | | 
| Mr. Traltice 3 Foſter doubted whether this declaration, 
being made after the ſurrender, can be conſidered in any 
other light than as a confeſſion after the fact. And 
with regard to a confeſſion after the fact, he ſaid be ne- 
ver doubted whether it might be given in evidence as a 


cotroborating proof; his doubt was, whether it being 
proved by two witneſſes is a coneluſive evidence, or an 


evidence ſufficient of itſelf to conviſt without other 
proof; ſince. the 7 V. III. ſeems to require two wide 
neſſes to overt acts, or a confeſſion in open court +. 
Berwick was convicted upon the evidence of the offi- 
cers and of the other witneſs, and was Executed, 
| : July 225, 1746. 
Al the priſoners who then ſtood convifted were 
brought to the bar to receive judgment; and their coun- 
ſel, Serjeants Wynne and Eyre, took two nen in 
are of judgment. 

That the teſte of the FAA” Seu is not ſet forth 
in 1 * caption of the indictment; and conſequently, for 
avght appearing on the record,. the commiſſion might 
iſſue tefore the commencement of the act on which this 


commiſſion is grounded; anq if ſo, the whole Proceed- 


ing is coram non judice. 

To this it was anſwered by the attorney - general, 
and agreed by the court, that the juriſdiction of the 
court doth ſufficiently appear on the record. The act 
of parliament is undoubtedly the foundation of this pro- 
ceeding: the act, and this commiſſion grounded on it, are 


recited in the caption ; and it is expreſsly alledged, that 


* Upon archer conf deration, I doubt there was too much 
refinement in this distinction. See 1 Diſe. 3. 8. 

+ The like evidence was held ſufficient upon the com- 
miſſion in the North this Summer; upon the authority of the 
judges? opinions previous to the trials of . asd Francia. 
See wf * on * 'Frealdo, wes 25 or 88 


the 


1 


8 


the deſfendant Was then adua 
exception was to prevail, it would impeach all the judg 
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che commiſſion did iſſue by virtue of the act; which 
could not He true unleſs the commiſſion was 1 ubſequent 


wit. 
Their Kecond exception, and on which they ſeemed 


chieſſy to rely, was that the act impowers the crown to 
iſſue commiſſions for trying perſons then in cuſtody or 

© xoho ſhall be in cuſtody for high treaſon in levying war 
| before the firſt day of January next, and it is not alledged 
in the indiment that the priſoners were in cuſtody at 
be time of the indictment; and conſequently it. doth 
not appear.on the record, that the court hath any Ju- 
riſdiction over the priſoners *, 

To this it was anſwered by the regen Seer and 
greed by the court, that it doth ſufficiently appear on 
the record as it now ſtands, though not indeed on the 
indictment, that the priſoners are in cuſtody ; the re- 


cord alledgeth that the priſoners at the time of boy ar- 
raignment being brought to the bar in the cuſtody of the 


if to” whoſe cu ody they had 125 been committed 

for the cauſe aforeſaid, were aſked, 
The common cotmmmiſſion of ol. delivery extendeth 
only to priſoners in actual coſtody; ; ang yet it was ne- 
ver thought neeeſſary to — 4 in the indictment that 
ly in priſon: and if this 


ments thate ever have 1 85 piven's at 72 ſeſſions of gaol- 


| celery 
That the 28 oh wide the Freu Nr were tried 
runs in the very words of this act; all the indictments 


at ihat time were as theſe are, and this very exceptiqn 


| was then taken and over-ruled. 


" Lord” Chief” Juſtice” Lee produced a note be took at 
"that time, in the caſe of the King and Oxburgi: the 
"ſame exception was then taken and yer. ruled ow eue 


| resſon laſt before given t. 


Judgment was then given as is fs &f bigh ita. 
Mr. Serjeant Eyre afterwards, viz. Auguſt 24. took 


an exception that bears ſome affinity to the 19 in be- 
| + See the Caſe of /ncas Macdonald, inf. 80. in Ir . 


4 Vide 12 Med, 449. the ſame point. 


t 4. Upon the tris ls of the Lords Kiimarnach, 3 hn | 
1 to guard againſt this objection the warrants for 
their commitment were returned 1 che lieutenont. of the 


* read and entered on the journal. (bee the proceed- 
ings in print, E 10.) _ 
; half 


Q.. za, ac = ry 


or = md pay oy 
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palf of Donald M. Donald and ſome others, who kden 


ſtood convicted and were brought to the bar to receive 


judgment. It was, that it doth not appear that the 
| priſoners were apprehended ; and, ſaith he, in fact they, © 


were not apprehended; but ſurrendered 3 whereas the act 
ef parliament on which the commiſſion is grounded 
| ſpeaks: only of aner wh Hall Wy ere and! in 


cuſtod 


The: ſurrender was as much upog compulſion, as the 
| ſubmiſſion of a perſon who cries for quarter in the 

heat of battle is. In both caſes the ſubmiſſion is by 
| reaſon of a EPL, Ts and for es an mene 
deatd. | 


Alexander MiGrowther's Caſe, Jul 3 I, x 1746. 


ye 
This fine ſpun bade was Uikewife . 


13 


* the caſe of Auen M*Growther there was | (9 St.Tri.$66.) 


full evidence touching his having been in the re- 
bellion; and his acting as a lieutenant in a, regiment 
in the rebel army call the Duke of Pert#'s regiment. 
The defence he relied on was, that he was forced 
in. 

And to that Wh he called ſortral witneſſes, wits 


in in general ſwore that on the 28th of Auguſt the per- 


ſon called Duke of ' Perth, and the Lord Strathallan, 


with about twenty highlanders, came to the town where 
the priſoner lived; that on the ſame day three ſeveral 


ſummonſes were ſent out by the Duke, requiring his 
tenants to meet him, and to conduct him over a moor 
in the neighbourhood, called Luiny Moor; that upon 
the third ſummons the priſoner, who is a tenant to the 
Duke, with about twelve of the tenants appeared; that 
then the Duke propoſed to them that they ſhould take 
arms and follow him into the rebellion; that the priſo- 
ner and the reſt refuſed to go; whereupon they were 


told, that they ſhould be forced, and cords were brought 


by the Duke's party in.order to bind them ; and that 
then the priſoner and ten more went off, furrounded by 
the Duke's party. - 


Theſe witneſſes ſ wore that the Duke of Perth threats ? 
_ ened to burn the houſes, and to drive off the cattle of 


ſuch of his tenants as wand: refuſe to follow him. 
| They 


4 perſon, and preſent fear of death ; and this force and 
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They al ſpake very extravagantly of the power 
lords in Scbtland exereiſe over their tenants; and of the 
1 (eren to the; joining in rebellion) which they 


from them. 
Yes Chief Jultice Lee, in ſunkaing up, obſerved to 


the jury, that there is not, nor ever was, any tenure which 


obligeth tenants'to follow their lords into rebellion. ' 
And as to the matter of force, he ſaid, that the fear 
of having houſes burnt or goods ſpoiled, ſuppoſing that 


to have been the "Eaſe of the priſoner, is no excuſe 
in the eye of the law for j Joining and * with 


rebels . 
The only force: that doth excuſe, is a force upon the 


fear muſt continue All the time the party remains with 


the rebels. | Tt is incumbent on every man, wha makes 


force his defence, to ſhew an actual force, and that he 


- > quittedthe fervice as ſoon as he could; agreeably to 
the rule laid doun in Oldcaſtlè's caſe, that they joined 


1 Hale 80. 


pro timore mortis, & receſſerunt quam cito potuerunt. 
He then obſerved, that the only force the priſoner 


pretends to, was on the 28th of Auguft ; and that he 
continued with the rebels and bore a commiſſion in their 
army. till the ſurrender of Curliſte, which was on or 


about the zoth of December. 
The. jury without going from the bar found him Zuil- 
ty. But he was not executed. 
NV. B. All the judges that were in toun were preſent 


and concurred.in the points of lad. 


N. B. Many of the Scotch pears ri made foree their 
dees; and produced the ſame fort of evidence as 


 MiGrowther did ; and the ſame directions in point of 
law were given as in his cafe : and the matter of fact, 


whether force or no force, and how long that force 

continued, with every circumſtance tending to ſhew 

the pradticability or impracticability of 3 yas 

left to the en the whole evidence. 

| Aluguſt 23,1746. | 
This day bills of indictment were as es 

Alexander Kin/och and Charles Kinloch and others of the 


* M. B. If threats of this kind were an excuſe, it would 


de in the power of any lea 4er in a a gs to 3 all 


bis followers. 
+ Sec 1 Diſcourſe, cha, » / 8. 
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| rebels, to we number of twenty-two. The overt acts 
| were laid in different | thires'4 4n Scotland, according to 
the reſpeQive caſes ol © the priſoners. And then the 


court adjourned to the ad of r for 1 7 | ; 


| ment of: the Priſoners, [0710 0 
\ Re September 25 1736. = 
b On this day (there being no Sther Pin 3 
Mr. Juſtice Foſter ſat with two other commiſſionero 
for tlie arraigning the priſoners; - Alexander Kinlach and 
| Charles Kinlh, and the reſt of the priſoners, who were 
Seote men born, upon their arraigument ſeverally delive- 
red an. into a der ng the e is 4 
gf As I fend to inſiſt on the benefit of: the AR of 
* Union, by which alf the laws in Scotland at that 
c time which concern private right are ſaved to the 
«natives of Scotland, and declared to be unalterable 
| © by the parliament of Great Britain, except for the 
* evident utility of the ſubjects within Scotland; and 
286 Lama ſubject born within Scotland, and Rand i in- 
<« dicted for treaſons charged to have been committed 
« by me in Scotland, J humbly beg that the court will 
| © be pleaſed to aſſign me counſel and a ſolicitor to ad- 
| « viſe me as to the manner of framing, and the uſe to 
* be made of this defence; and that the court will be 
« pleaſed to indulge me in a few days time to adviſe 
with them, before I am compelled to plead; leſt by 
6 pleading I may be 9 of the benefit of any 
« ſuch defence.” | 
| Mr. Juſtice Foſter told the priſoners, that copies of 
their indid ments having been delivered to them in 


due time, they ought now to have been ready to plead 


ſuch pleas as they would ſtand by; and that the court 
expected they ſhould now plead accordingly. He told 
them withal, that if the matter contained in their 
papers would avail them at all, they would have the 
full benefit of it upon not guilty ; z fince it amounts to 


no more than that their caſes are not within the. act 


of the -laſt ſeſſion, by authority of which act alone 
this court ſits. They then ſeverally pleaded not 
guilty. N . | | Eb 


\ * 


The 
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© (a Will 157.) J RESENT 3 "Chief Juſtice ile, Vr. 
Juſtice Foſter, and Mr. Baron Clive; Alexander 
| Kinloch. and Charles Kinloch, who-were the. 'fieſ of the 
priſoners. concerned in the paper delivered the ad of 
September that were brought to trial, were ſet to the 
bar; and they agreeing in their challenges, one jury was 
| or and charged with then by the clerk of the arraign- 
ments. The junior counſel, for the crown opened the 
indictment, and the folicitor-general in a few words 
| opened the'evidence. ' | 
When the counſel for the cron had 1 thus 
far, the Chief Juſtice, Before any evidence was given, 
told the priſoner's counſel, that he was informed they 
had ſome objection to make in behalf of their clients, 
grounded on the Ac of Union. Which objection, he 
ſaid, was proper to be ſpoke to before the counſel for 
the crown went into their evidence. Whereupon Mr. 
Jodrell, one of the priſoners? counſel, ſtated his objeQion, 
And ſpake largely to it. The Chief Juſtice then ſaid, 
that the objection, being in nature of a plea to the ju- 
riſdiction of the court, could not be made on the 
of not guilty; nor could any evidence in ſupport of he 
_-objeQion be received upon that iſſue ; and therefore pro- 
poſed that a juror ſhould be withdrawn; and. that the 
priſoners ſhould have leave to withdraw their pleas of 
1 + not guilty, and to plead this matter ſpecially and that 
42 | the attorney-general_ might demur ; and ſo the point 
| TY would. come regularly before the court. 
Mr. Juſtice Poſter ſaid on this occaſion, that when 
he aſſured the priſoners they would have the full bene- 
fit of this objection on their plea of not guilty, he bad 
no intention of leading them into a difficulty, which 
they could not get clear of without the indulgence 
of the court. He thought they would be intitled ex 
mero jure to the full benefit of the objection, with- 
out ſuch indulgence; and added, that the principle 
he went upon was this, If there be any weight 
in the objection, it muſt be that the caſe of the pri- 
ſoners is not within the act of the laſt ſeſſion, un- 
: der 
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der which act alone this ſpecial commiſſion is executed. 
And if it be not within that act, it is a caſe at common 
law: and conſequently, taking it to be a caſe at common 
law, if no overt act be proved in the county where the 
commiſſion ſits, and whence the jury comes, the priſoners 
' muſt of courſe be acquitted. _ Chg Nr Pa Es 
Sir Join Strange of counſel with the crown ſtrongly. 
| infiſted, that in point of law the priſoners were intitled to 
the benefit of the objection on not guilty, if they could 
avail themſelves of it : And the attorney-general offered 
to wave all advantage that might be taken againſt the pri- 
ſoners, if any advantage could be taken; and preſſed. that 
the trial might go on upon the iſſue joined hy them, and 
that the merits of the objection might be now conſidered. 
But it was otherwiſe ordered. And a juror was with- 
drawn and the jury diſcharged upon the motion of the 
Priſoners? counſel, and the at priſoners* requeſt, and with 
the conſent of the attorney general. And the priſoners 
withdrew their former plea, in order that they might be 
ready the next day with their pleas to the juriſdiction in 
form. To which the attorney-general declared he would 


* 


-demur inſtanter. 


And the court adjourned to the next day. 


I be entry on the record touching this matter is as 
followeth ; . + ae | | 


Upon the motion of Charles Hamilton Gordon eſquire 
and Jodrell eſquire, being aſſigned as counſel for 
the defendants in this cauſe and by their conſent, and alſo 
at the deſire and requeſt and by the conſent of the defen- 
 dants now at the bar here, and alſo by the conſent of Mr. At- 
torney-general- on behalf of the King, It is ordered by tha 
rourt here, that Richard Foy the laſt If the jurors ſworn 
and impannelled in this cauſe be withdrawn out of the pa- 

nel; and that the reſt of the jurors in this cauſe be diſchar- 
ged; no evidence whatſoever having been given to the ſaid 
Jury in this cauſe either on the part of the King or of the 
defendants. And it is farther ordered by the court here, that 
the . ſaid defendants have leave to withdraw their pleas of 
nat guilty by them formerly pleaded to the indictment in this 

Kal, and have leave to plead te the juriſdiftion of this 

TT a ) ET court 3 


1 Ate: Sharpe folicitor for the King in this pa, by eight of 
ti clock this evening. And thereupon the ſaid defendants. do 
| now here at the bar withdraw their ſaid-pleas of not ;guilty, 
ii order io put in Juck plea to the TEE Re 9 


| * e Nad. 


raigned, whereupon he tendered a plea ingroſſed on par 
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tourt; ak hi the ſaid 2 have time till n 
10 put in fuck plea ; and they deliver co pies of ſuch plea 


"M 


: oa Ra 1746. 
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05 this Gr . this fame N as a 


in ar- 


Alexander Kabel was firſt ſet to the bar and 8 
ch- 


ment and ſigned by his counſel Mr. Gordon and Mr. an gl 
rell; to which the attorney. general demurred, and the 


| priſoner inſtantly n in demurrer. 


4 the faid n Kinloch ; in tis own pr. che Bp 
Jon comes; and having heard the indiftment Fir read, 
and proteſting that he is not guilty of the premiſes charged - 
in the ſaid indifiment, for plea nevertheleſs. ſaith, that he 
"ought nat to be compelled to anſwer to tie ſaid indifiment ; es 


| Becauſe he ſaith that the kingdom of Scotland before and 


until the time of the union of the two kingdoms of England 
and Scotland was regulated and governed by. the proper 
laws and ſtatutes of that kingdom, and not by the laws or 
flatutes of the kingdom of England; and that ever-ſince the 
ſaid union of the ſaid two kingdoms that part of the realm 
of Great Britain called Scotland hath been, and yet is ge- 
verned and regulated by.the proper laws of that part of the 
ſaid realm called Scotland, and not by the laws of | that yer . 
Y the ſaid realm called England. 

And the ſeid Alexander Kintoch farther faith, | that 


| within the ſaid Ringdom before. the union of the ſaid two 
55 4 and until the ſaid union thereof, and within that 


M Great Britain called Scotland ever-fince the ſaid 
Sai. there hath been and .now is à certain court called. the 


| court of juſtiriary; ; and that all and ingular o ences f high 


trehſon committed within the faid kingdom of Scotland le- 
fore and umi] "the ſaid union, and. within that part of the 
rea n of Great Britain called Scotland ſince the ſaid union 


. the en * * or taken for ſuch 5 offences 
' there 


Mitrie- (ut ceph- peers» of bit aal f; Great: Britain A 
Bram an nig ougit to. bes inguired, ofs. haard) aud, dates 
mined! in the. {did- t. of jufliciary. before, the, juſtic we 
ag nt of ins ſorter ther- courts og before. other juſtican, | 
quithin the: ſaide calm df Scotland: fes the, unions... and 
within that part of the realm of Gteat Britain cg Sco 
land fence the ſaid union; and not in any tourts or before 
any juſticer within: the realm. England before. the, Jaid 4 
union, or within that part ef the reum of Great Britain 
called England ſince the ſaid-union, 
Au the ſaid Alexander Kigloch farther ſaith, that Fo- 
chabars in the ſhire of Murray in tie [aid indictment - mei- 
tioned. the place lere the ſaid offence containgd in the ſaid 
indifiment it ſuppaſed ta have been committed, before and _ 
until the ſaid union; of the ſaid two kingdoms was within 
and parcel of the ſaid kingdom of Scotland, and ever-fince 
the ſaid union was and now is, lying within and parcel of 
R part of the realm. of Great Britain, called Scotland. 

And the ſaid Alexander Kinloch farther ſaith, that he 
wat born within that part of the realm of Great Britain 
| called Scotland (to wit ) at Fochabars aforeſaid ; and that 

at the time when the ſaid offence in the ſaid indiiment con- 

tained is therein ſuppoſed to have been committed and lon 
before that time and ſince, he the ſaid Alexander Kinloc 
| was reſident and commorant within that part of Great Britain | 
culled Scotland (to wit) at Fochabars aforeſaid. © And this 
he is ready to verify. Wherefore the ſaid Alexander Kin- 
loch prays, judgment If the court of our Lord the King here 
will farther proceed upon the indifiment aforeſaid againſt 
him, and that he may be diſmiſſed from the cburt here of and 
eee, OO TT in Ione 


And the ſaid Sir Dudley Ryder Inieht, attorney-gene- "A Bs 


ral of Gur. preſent Sovereign Lord the ing, who for our 
ſaid preſent Sovereign Lord the King in this behalf 872 
cuteth, as to the ſaid plea of him the ſaid Alexander Kin- 
loch by him above pleaded: as aforeſaid, for tur ſaid preſent 
| Sovereign Lord the King ſaith, that the ſaid plea and the 
matter therein contained, are not ſufficient in law to preclude 
the court here from their juriſdiftion to hear and determine lle 
e en eee n n,, 
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| Bhd above. charg ed upon him tie ſaid Alexander” Kinloch in 
and by the ſaid indi ment. " Wherefore for want of a proper 
8 Jufficient anſwer_in this behalf he prayeth judgment, and 
that the ſaid Alexander. Kinloch may anſwer in court here 
& our ſaid: preſent Sovereign Lord tie King touching _ 


ne the premiſes ANG. EO TO) | is e gy > es 


_ 
3 Y 


E in de> | "td the 3751 Alexander Kinloch anf. 


=> 


The pling 8 counſel” Ie that: his caſe is with- 
in the letter of the a& of the laſt ſeſſion by authority of 
which this court. fits: Bat inſiſted, - that by the known 


rules of conſtruction, if any great or manifeſt. inconve- 


niences do ariſe from adhering cloſely to the letter of the 
a8, the court ought, and always doth Poet from the 
Literal conſtruction. _ 

The conſtruQion they inſiſted on = RY that for offen- 
ces committed in Exgland, commiſſions might iſſue for 
2 and determining the ſame, into any county of 
England; and for offences committed in Scotland, the 
like Bt" LONG, might iſſue into any county of Stot- 
land, which would, they ſaid, anſwer all the ends of 
the act, mentioned in the preamble; and would at the 
2 time Avoid all the inconveniences which the con- 
ſtruction contended for in behalf of the crown is attended 
with. 

They then mentioned ſeveral inconveniences PERLA 
ſuch a conſtruction of the act; ſome of which might poſ- 
_ Hbly have merited the attention of the legiſlature at the 
time the act paſſe. 

Mr. . in 5 ſaid, that the 605 of 
conſtruction as applied to acts of partiamesg grounded on 


jnconyeniences, whether i imaginary or real, hold in no 


\ cafes but where the meaning of the act is doubtful : In 
a caſes. where the intention of the legiſlature | is evi- 
dent, it is the duty of the court to put the law in execu- 
tion, and to leave all conſiderations of inconveniences to 


the legiſlature : And.if the parliament had intended that 


different commiſſions ſhould iſſue for the trial of treaſons 
committed in England and Scotland reſpectively, they 
would have faid ſo: they would not have impowered his 
majeſty to iſſue - commiſſions” into any county or ſhire 


within, the united ab Tg 
| And 


And the objection, he ſaid, is not new ; it was made, bi 
* without effect, in behalf of a Scotchman e in 


the rebellion of 171 5%. 1 Ges. I. e. 33 
The Lord Chief Juſtice W his opinion, in which 993 
the other judges preſent concurred, that the priſoner's 
birth, reſidence and apprehenſion in Scotland, are facts 
perfectly immaterial to the prefent queſtion; that they 
would have been ſo if the caſe had been at common law; 
for at common law every man is triable, not where WO: 
was born, reſided, or was apprehended, but where the | 
faQt was committed; that theſe facts being immaterial, 
and the whole merits of the objection appearing on the 
face of the indiament, the priſoner might as well have 
demurred to it, as pleaded in the manner he hath done — 
Tbat in ſo plain a caſe as this is, arguments ab incon- \Y 
venienti are of no weight; the law mult take its courle ; — 
inconveniences in plain caſes are proper only for the con- 
ſideration of the legiſlature, 
His Lordſhip obſerved, that the wonls. This realm, ce | 
cur in four or five. places in the act, and that in every 
place where they do oceur, except in the clauſe in queſ- ns 
tion, they inconteſtibly mean the united kingdom of Great 
Britain, and can mean nothing elſe: and by no rule of 
_conſtruQion can they be reſtrained in this ſingle cauſes ” 
| that part of the kingdom called England. . 
| + _- The court over-ruled the plea, | and ordered that Fab 
priſoner ſhould plead over to the treaſon, and he pleaded ' 
not guilty. Charles Kinloch was then brought. to the bar, „ 
and being arraigned a. ſecond time on the indictment 5 
pleaded likewiſe not guilty. And both priſoners agreeing 
to join in their challenges, a jury (the ſame perſons. wo 
were ſworn and charged with them yeſterday] was ſworn 
and charged with them. And they were * 350 

- guilty, but mor executed. . 


1 


| „This o was the caſe of Willien Ho upon. the ſpecial come 
miſſion at Carliſle. in the year 1716. The obje&tion was then ; 1 
introduced not by way of plea to the juriſdiction, but by de-. ; 3 
murrer, _ And the court aſter hearing the priſaner's counſel _— 
adjourned to the next day; and having conſidered the argu= | 
= ments of the priſoner's counſel agreed to over · rule the demur- 
rer. Which being intimated to his counſel,. he by leave of the 3 1 
court and with the conſent of the nnn. withdrew Co 
his ee 10 pleaded guilty, _ : Eo | f 


— 
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5 Sir Toh Wadlirboi's ce. Munde d pts. 


(sss 55e.) 1 overt act Were laid at Ar ben in the ſhire of 
I BeHten. It was proved by two witneſſes that he 
Ws ith the rebels at Hoden; and by thoſe and er 
witneſſes, mat he was at divers other places with them. 
Th he king s ebunſel called witneſſes Who proved like» 
2 Wiſe'that he was appointed by the Pretenter's ſvn collee- 
| tor of the exciſe: ; and that he did actually cotle& -the | 
_excile in ſeveral | places where the rebel urmy lay, by 
virthe df that ee for the _ 'of the wow 


Cx 


"The plifoner's töne zoßiged that aids ſorrvof avidewes 
'Sught bot to be admitted; for though collecting money 

3 For: the ſervice! of febels is an overt act of high treaton, 

| Jet it for being laid in the indictment, no evidence ought 
to be given of AA and they relied on the ſtatute of the 
7th of King WW But in this they were'over-ruted, upon 

ö ba. fedlopsbeſore given in the caſe: of; n „ 


tecber 3. 1946. W TIO . 


7 7. Oh cli day y. bug: the two Chief Juſlives, Ui,, Jolies 
5 Wris ta, Mr. Baron” Reynolds, Mr. Juſtice Abney, Mr. 
| 2 5 Fo Her; and Mr. Bares ve; all the priſoners Who 
Were convicted ſinge the laſt execution were brought to 


4 the bat to Feteive'judgment. The two Kinkehs, Alexander 
Mr. Jodrel. And Eve s, moved by their counſet in arreſt of judgment: 
de tot notice of the prgeredings wh; regard to the pri- 
foriers' on the 28th and 29th: days of : OHober, and inſiſted. 
That their trial on the 29th (a jury having been ſworn and 
Ebiged With wem da che 48th) was a 'miftria!, "and the 
. verdict a mere nullity. „ 
5 He was proceeding to ſtate his reaſons and anihorities, 6 
_ _ whe Lord Chief Juſtice Lee interrupted him and ſaid, 
That a there is a variety of opinions in the books tobch- 
bw ing that matter, | ch is really a point of great *conſe- 
; ' guence,., he thought it moſt adviſable to poſtpone the far- 
thee Foptderation of 1 it to the: wad adjournment, when he 


* ge 64850 of Reakwwnd ang leit i the n "State, 
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ſhould defire the aſſiſtance of äll the Judges in the com- 
miſſion. Then the court, - aſter paſſing ſentence - = 


others, adjourned to the 15th of December. 


NV. B. The court being full, and the bar + in : 


expe cation of the event of this motion, Mr. Juſtice Foſter 
— it not improper to ſpeak to the purpoſe he ſpake 
on the 28th of October: and he added; That from what 
was ſaid by the court on the 29th, he was confirmed in 
his opinion that the priſoners might ſafely have pleaded the 

ral iſſue: for if, as was then admitted, the whole 
merits of the objection appear on the face of the indict- 


ment, the priſoners undoubtedly * 4s have had the 


' benefit of it in arreſt of judgment. So that, guacungue 
ket into it on evidence 


via, whether they could have been 
(as they certainly might) or in arreſt of judgment, they 
were not e in pleading the general iſſue, FR 


_ December 55 1 746. 


On this day, 2 the two Chief Juſtices, the Chief - 

Baron, Mr. Juſtice Wright, Mr. Baron Reynolds, Mr. 
Jaſtice Abney, Mr. Juſtice Deniſon, Mr. Baron Clarke, _ 

Mr. Juſtice: Feſter, and Mr. Baron Clive; Mr. Fodrell 


argued in behalt of the-Kiniochs in arreſt of judgment. 
le admitted that there is a variety of opinions in the 


books touching the power of the court to diſcharge a jury 


ſworn and charged | in a capital caſe; and that the-prac- 


tice, during the reign of King Charles the ſecond at leaſt, 


went in favour of that power. But he ſaid, that ever- 
ſince the revolution the contrary practice hath ' uniformly 
tevailed: and even in the time of James the ſecond the 


| Judges in Lord Delamere's cafe declared, that a jury ſworn 4 $1 Tri. ann 


and charged in a capital caſe cannot be diſcharged, but 


mult give a verdi& : and common juſtice, he ſaid, re- 


{ quires, that when a priſoner is brought upon his trial, 
and a jury is once ſworn and charged with him, he ſhould 
ſtand or fall by the event of that trial; otherwiſe his life 


may be brought in jeopardy for the ſame fact as often as 
the court pleaſeth, and even when he is not ſo well * 


pared for his defence. 


Too ſhew that the law and 0 before the ow | 
tion was with his clients, he relied on the authority of 


Lord Coke | in his iſt Inſt. 227. b. and 36 Inſt. 110: And to 


ſhew . 


4 


baus uc 


+ lelte as an authority in point with him) threw the cir- 
| ea oh the 1 15 out of the Fae.” e 


| been conformable to this rule. For he cited the caſes of 


- defendants? counſel refuſed to conſent to it; and cited this 


- caſes*was;” that ſince this regard hath been paid to the 
authority of the reſolution in criminal caſes as reported 
by Carthew, he hoped the fame regard he oget he" now 


7 
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Dow that by judges fince- the revolution rand wht 
Lord Coke, he cited Carthew-46g ; where it is reported 
to have been faid by Holt at the ſittings in Guildhall on the 
ninth day of November 1698, in the caſe of The King and 
Perkins, „That all the judges of Eng und upon debate 
« among themſelves had agreed, that a jury ſworn and 
„ charged in a capital caſe cannot be diſcharged, Yona 
4e all the parties conſent to it.” 
He faid that he had ſeen a MS. note of the ſame eſo. 
43 by the late Mr. Juſtice Tracy, which agrees in fab- | 
- Nance with Carthew's report of it. 
Hs obſerved, that according to Carthew's report 900 
Trays MS. the judges at the ſame time came to a reſo- 
lution, that in criminal caſes, not capital; a juror may be 
withdrawn or jury diſcharged by conſent of all parties, 
but not otherwiſe. 
That the practice ſince that time in criminal caſes hath 


"The King and Morgan, Hilary 9 Geo. II. on an indi&tment 
for perjury, and The King and Jell, Trinity 7 Geo. II. on 
an inditment for barratry; in both theſe caſes Lord 
- Hardwicke, he ſaid, at the ſittings refuſed to'withdraw a 
juror at the prayer of the King's counſel, becanſe the 


reſolution in Carthew, ' The uſe he made of ' theſe two 


"re to that touching capital caſes. 
As to the matter of conſent, he obſerve che "WEIR 
muy cute an irregularity, but cannot juſtify" the breaking 
n any of che fundamental principles of law; eſpe- 
- cially ſuck rules as are in favour of a priſoner who is an- 
- ſwering for his life. A priſoner in this circurnſtance; is 
hardly fu juris-: he may be overawed of ſurpriaed into 
© conſent, manifeſtly to his prejudice: and therefore the 

judges in the reſolution cited from Carthezww (on which he 


ve the Shel: he concluded that " ent ou it to 
Aba eie e 4 W . 0 
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„ To this it was anſwered by the counſel on the part of Mr.. GANT, ; 
the crown, that except the reſolution reported by Carthew, Sir Johnstrange 
there is not a ſingle authority in the books Which ſaith Mr. * 
that a juror may not bg withdrawn or the jury diſ- | 
changed, even in capital caſes, with the conſent. of all 
parties. That it was done in the caſe of Manſell ſo long 
| ago as the: 26th of Elia. And all the judges of Serjeants- 
inn in Feet: -ſireet then agreed, that it might be done; 1 Aud, 103 
and had often, to their knowledge, been done. That *%4 
the rule laid down by Lord Coke in his firſt and third 
inſtitutes runneth in general terms, and doth not indeed 
except the caſe of conſent, but . caſe muſt be ys 
poſed to be excepted. | 
That it frequently hath been Jae Goh Lord Cole's 
time; even without conſent, where the circumſtance of 
the priſoner, or the demands of publick juſtice did . 
it. And for this they cited 2 Hale 295, 296, 297. 
Vent. 69. Kel. 26, 47, 52. 
They ſaid they did not cite theſe books with an entire 
approbation of the practice in every inſtance in which it 
prevailed ; for ſome of the caſes, particularly F/kitebread's, 2 St. Tri. 825. 
ought never to be drawn into example; but only to ſhew 
what the opinion of thoſe times was. 
That the opinion of the judges in T.ord Dollies 
_ caſe doth not affect the preſent queſtion 3. for the only 
_ queſtion propoſed to the judges was, Whether in the 
trial of à peer in the court of the Lord High Steward 
the court might, after evidence given, adjourn the 
peers triers from day to day. The judges did not pre- 
ſume to anſwer that queſtion, it being a point of judi- 
cature, of which that court alone was the proper Judge, E 
But they did ſay, that in the caſe of a common jury 4 
ſworn and charged, they ought to give their 'verdiQ : 1 
befare they: are diſcharged ; meaning only, that a jury 
in a capital caſe cannot be adjourned and ſeparated af- 
ter evidence given, but muſt be kept together till they 
N on their .verdiQ. +. The occaſion which led them 
to ſay this ſheweth, that the caſe of an adjournment 
was what they had then in contemplation, and not the | 
aa of a total diſmiſſion of the jury; and _ ſa doth the 
reaſon they give for the practice; this, they ſay, is 
done for fear of tampering and corruption. In the caſe 
of a bare adjournment. there may be ron for this fear, 
but 
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but in the caſe of a total diſemifſion, when no verdict i 43 
to be given, there cannot. o 
They inſiſted on Rookwood's' aſe as a ior in point ; ; 
for had the priſoner? s counſel taken exceptians to the in- 
di dment coming within the reftriQtions of the act of the 
Ith of King Wiliam; and bad thoſe exceptions been al- 
lowed, the inditment muſt have been quaſhed, and the 
jury, though ſworn and charged, muſt have been diſ- 
miſſed; and yet it cannot be imagined that the, „ quaſhing 
that indiQment” and diſcharging that jury, would: have 
diſcharged the priſoner from anſwering to * treaſon on 
= a freſh bill of indiddment. 
As to the three reſolutions. reported by Carthew, #2 
two laſt, they ſaid, are manifeſtly el law, in the lar 
. "Hitude 28 don in that book. The King in a civil caſe 
may by his prerogative withdraw a juror, for he cannot 
| be non-fuired ; and it is frequently done in informations 
In the: Exchequer on account of- the revenue ; and though 
' the court refuſed to do it in the caſes of Morgan 'and 
Jell cited on the other fide, yet in the caſe of one Wil- 
' inſen, Paſche 6 Geo. II. which was an indiQtment for 
miſapplying money raiſed on the ſcavengers rate, the 
court did diſeharge the jury at the prayer of Mr. Juſtice 
Abney then one of the-King's counſel, without the defen- 
dant's conſent. | 
It is objeQed, that a prifoner may be drawn into-a 
conſent to his own prejudice; but certainly a priſoner 
may do much more than eoriſent, he may abandon all de- 
fence, he may plead guilty. He, may on his trial wave 
all his challenges. and put himſelf on the firſt twelve that 
mall appear. - An acceſſary cannot be brought to his trial 
before the Principal is convicted or outlawed ; but if he 
pleaſeth he may wave that privilege and ſubmit /himſelf to 
'a trial, and it ſhall not be error becauſe he conſented. 
« Beſided;* in the preſent caſe, what was done was at the 
prayer of the priſoners, and, as the court they took the 
caſe, manifeſtly for their advantage. 
_ -*Cifes may happen, where the court, ex dibite e 
and out of regard to the priſoner, ought io diſcharge the 
Jury, and *poſtpone the trial. The caſe put by Lord Hale 
heh 4 madman putting er on his trial is en to 
e 90-1 1 7075 


; \ 
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Fr 8 and other [caſes of the like kind may be 


de whole they 88 ok for the Kiog. 
Sir Jol Frrunge cited a record of Hilary 8 H. VII. 


Not. 3, a copy whereof he brought into court. It was an 
indlöment for murder, and not guilty pleaded. The 


| ury having heard all the evidence, withdrew to conſider 
tof their verdict, and being returned, delivered their ver- 
dict into court in writing; and being examined by the 


court how they came by that writing, confeſſed it was 


delivered into their hands by the priſoner at the bar as they 
paſſed by him. The court thereupon diſcharged the 
Jury of the priſoner, and committed thein for this miſ- 


behaviour; and a new venire was awarded; and the ſe- 


Cond jury brought him in not guilty. 


The arguments being long, and the day far-ſpent,. the 


court 9 giving their opinion to the 29th, 


5 
. 


bh 1 | Diced 20, 1746. 


On this day, preſent the ſame judges « as on the 15th z 


be court delivered their opinions ſeriatim. And all, ex- 
cept one, agteed that judgment ought to paſs upon the 
priſoners. They agreed, that admitting the rule laid 
down by Lord Cute to be a good general rule, yet it can- 

ot be univerſally binding: nor is it eaſy. to lay down any 


rule that will beſo. The rule cannot bind in cafes where | 
it-would be produQive of great” kardihip/or' manifeſt in- 


juſtice to the priſoner. 


In xhe prefent caſe, the (priſoners: were adviſed upon | 
their trial to object to the juriſdiction of the court; but 
having pleaded to iſſue, it was ſaid that they were too late 


with that objection. In order therefore to let them into 
the benefit of this objection, liberty is given them, at 
their requeſt, to withdraw their plea of not guilty, before 


evidence! given, and to plead to the juriſdiction. Now 
the plea of not guilty being withdrawn, the jury had no 
iſſue to try, nor evidence before them, and muſt of 


courſe therefore be diſchaeged; and conſequently the 


priſoners have no right to complain of that which was a 


neceſſary conſequence of an ets ms ſhewn them by 
the court, 


The judges who NE, in this opiniop paid very | 


ſatle regard to the reſolution reported by Carthew; not 
| | 17 


? 


* 


— 
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ay for the reaſons inſiſted on by the counſel for the 


crown, but becauſe, as no other printed report of that 


time taketh' any notice of this reſolution, it is very doubt- 
ful whether, there ever was any ſuch, reſolution, or no; eſ- 
pecially fince Mr, Baron Clarke informed the court that he 
bath a MS, report of the late Lord Chief Juſtice Eyre of 
the caſe of The King and Perkins, in which caſe Carileu 
ſuppoſeth Halt to have reported this reſolution. _ 
The caſe was thus, Perkins was indicted for perjury in 
an anſwer. in Chancery; the iſſue came on to be tried 
before Holt at the ſittings in Guildiall the ninth day of 
November 1698, when the bill was produced by the coun- 
ſel for the proſecution in order to intitle them to read the 
anſwer, it appeared that the bill had never been filed, ſo 
that neither bill nor anſwer could be read. Holt offered to 
_ ſtay till the proſecutors could ſend the bill to the office 
and have it'filed. But they foreſeeing that it could not be 
done in any reaſonable time, their counſel inſiſted on be- 
half of the crown, upon withdrawing a juror: Holt would 
not allow of it, and the defendant was acquitted. 
Holt upon this occaſion ſaid, ** I have had occaſion to 
& conſider of this matter. In eridaitial caſes a. juror.can- 


c not be withdrawn but by conſent : And in can caſes 


6 jt cannot be done, even with conſent.” 

This is the whole of the caſe as reported by Eyre; not 
a word of any reſolution of the judges on the point. And 
Hlolt's manner of expreſſion, have had occaſion to conſider, 
ſeemeth to imply that the opinion he gave was et 
of his own thoughts on the ſubject. 

With regard to Tracy's Ms. it was oblerved: by Mr. 
Juſtice Abney, that Tracy was“ not an Engliſh judge at 
the time the judges are ſuppoſed to have come to theſe 
reſolutions, or even ſo early as the year 1698 and there- 
fore he muſt have taken up the matter upon _ at 
ſecond hand.. 

They- all 3 that the opinion of dhe . in 
. Lord Delamere's caſe doth not affect this queſtion ſor the 
. reaſons inſiſted on by the King's counſel ; and joined in 
condemning the proceedings in the caſes of TIO hon 
„ as cruel and illegal. 75 


7 
* ' 


* He was an Iriſh judge at chis une. | 1 5 "fl 
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great indulgence towards the priſoners, But he thought 
it ſafer to adhere to the rule of law, which is clearly 
laid down by Lord Coke, than, upon any account, to ef- 
| tabliſh a power in judges, which, it is admitted, hath 
been groſsly abuſed, and may be ſo again. mn. 
| - He obſerved, that Manſell's caſe was the firſt, and ex- 
| cept the preſent, + is the only caſe wherein the pri- 
ſoner's conſent appears to have been taken: And that 
the aſking the priſoner's conſent in Man/e!!'s cafe plainly 
betrayeth a conſciouſneſs in the judges. that the thing 
vas irregular, and could not be done at the diſcretion of 
ah. OT TOIuE bo | 
Caſes, he ſaid, have been put, where the circum- 
{ ſtances of the priſoner ſeem to require that ſuch a power 
ſhould be lodged in the court: and other caſes may be 
put, where publick juſtice ſeemeth to require the 
| fame. But theſe are particular and ſingle inconvenien- 
ces; and the policy of the law of England, and indeed 
the true principles of all government, will rather ſuffer 

many private inconveniences, . than introduce one publick 
| miſchief. Kal | Ring 

He conſidered the trial by the ſame jury which is 
ſworn and charged with the priſoner, as part of the jus 
publicum; as a ſacred depeſitum committed to the judges, 
| which they ought to deliver down inviolate to poſterity ; 

and concluded, that the trial on the '2gth being irregular, 
no judgment ought to be given on that conviction. 


But judgment was given as in caſes of high treaſon. 


Mr. Juſtice Foſter delivered his opinion in this caſe as 
followeth. 7 in | e 
This caſe hath been very well argued at the bar; but 
the counſel on both ſides went into the general queſtion, 
touching the power of the court to diſcharge juries ſworn 
and charged in capital caſes, farther than I think was ne- 
5 Dn „„ 
The general queſtion is a point of great difficulty, and 
of mighty importance; and | take it to be one of thoſe 
queſtions, which are not capable of being determined by 
any general rule that hath hitherto been laid down, or 
poſſibly ever may be. For I think it is impoſſible to fix 
vpon any ſingle rule which can be made to govern the 
3 infinite 


The learned judge who diſſented, admitted that the (Sir Tais: 
diſcharging the jury in the preſent caſe was an inſtance of * 


Rel. 26, £2, 
in one or two® inſtances fince. But this is nor the e 


Comb. 401. 


1 vent. 69. 


296, 297. 


4 
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+ 2 St. Tri. 575, 
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it ſtandertr upon the record, and to throw out of it 
| fo doing, moſt of the objeQtions which have been 
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_ ikfGhite variety ef caſts which may come. undey-this ge. 


. meral/queffion; without manifeſt abfardity ; aud in ſome | 
| _ iniflances, without the higheſt injaſtice. 


Fthereforechooſe to conſider the preſent queſtion fingly 


every conſideration that is foreign to it; and poſſibly, by 
made 


in the preſent caſe may receive this ſhort anſwer, That 


* they are levelled'at an improper exerciſe 1 the pony 
but do not reach the preſent caſe; 


The queſtion therefore is not, Whether a jury may be 
diſcharged after evidence given, in order to the preferring 
a new indictment better ſuited to the nature of the cafe 3 
where, through the ignorance or colluſion of the officer, 
or the miſtake of the proſecutor, the fact laid varieth from 
the real fact, or cometh ſhort of it in point of guilt. 

This was frequently done before the revolution, and 


queſtion. 
Nor is the preſent queſtion,” Whether the court map 
diſcharge a jury ſworn and charged, where undue prac» 


fices appear to have been uſed to keep material witneſſes 


out of the way; or where ſuch witneſſes have been —_ 
vented by ſudden and unforeſeen accidents. | 
This likewiſe is not the queſtion, and I give no opinion 
on it ; only let it be remembered, that Lord Chief Juſtice 
Hale juſtifieth this practice, which, he ſaith,” prevailed in 


his time, and had long prevailed, by ſtrong arguments 
drawn from the ends of — and the demands of 
; publick Juſtice, | | 
Nor is it now a queſtion, nor, T hope, will it ever be 

a queſtion again, Whether in a capital caſe the court may 
in their diſcretion, diſcharge à jury after evidence given 


and concluded on the part of the crown, merely for want 


of ſufficient evidence to convict; and in order to bring the 
Pons to a z ſecond trial, when the rome mag be better 
* 


e 
This was dote in the caſes of Whitcbread and Fenwick 
and it was certainly a moſt unjuſtifiable ä N 


— it will | never be pads into n, 8 Ns Tag 


3. 328.) 
Nor 


— 


» fl Anne leads, 4. . p. ED 39. (And lee 
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4 Nor is the preſent qtteſtion, Whether the ps onſet „ 

| of the priſoner, unaſſiſted by counſel, and conſenting 10 M. | 

| own. pre equdice,.. will render the court quite blameleſs in 

2 a Jury after evidence given on both ſides and 

This was done in the cafe of. Manſzl, hs hath beep 7 1 And. 105 | 1 

Gold at the bar: but I think it ought not to have been * I 

done; ſot, notwithſtanding what the record ſaith of the of 

uncertainty and inſufficiency of the verdict, the truth of N : 

the caſe was no more than this, The jury were not agreed 

on any verdict at all; and therefore nothing remained to 

be done by the court, but to ſend them back, and to keep 

then together, till they ſhould agree to ſuch a verdict as 

| the court could have received and recorded: and the pri- 8 
ſoner ought not to have been drawn into any conſent at | 

all; for in capital caſes I think the court is fo far of 

counſel with the priſoner, that it ſhould not ſuffer him to 

conſent to any thing malen, wrong, and to his own 

prejudice. = 
I thought proper to premiſe theſe things, in one to 

clear the preſent queſtion of every conſideration which I 

take to be foreign to it. / 
And now I will ſtate what I take to be the preſent | = 

queſtion : And that is, | | 
Whether in a capital caſe, where the priſoner may 

make his full defence by counſel, the court may not dif- 

charge the jury upon the motion of the priſoner's coun- 

ſel, and at his own requeſt, and with the conſent of the 

attorney- genefal before evidence given, in order to let the 

priſoner into a defence, which, in the opinion of the 

court, he could not otherwiſe have been let into. 5 

And I am clearly of opinion, that a jury may in ſuch 

. a caſe be diſcharged; and that the diſcharging the 

jury under theſe circumſtances, will not operate ſo as to 

diſcharge the priſoner from pny tuture trial for the ms. 35 

offence. . 
It ſeems that an opinion did once prevail, that a jury, 

once. ſworn and charged in any criminal caſe whatſoever, 

could. not be diſcharged without giving a verdi&t ; but 

this opinion is exploded in Ferrar's caſe, and it is there Ray. 84. 

called a common tradition, which had been held by many 


5 learned i in the la w. 
My 
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ay Lord Coke was one of thoſe learned men who gave 


"Wo this tradition, as far, at leaſt, as concerneth capital 
. caſes; and he layeth down the rule in very general terms, 
in the paſſages which have been cited on behalf ve the 
priſoners from his firſt and third Inſtitutes. 

The ſame rule is laid down in Hale's Summary of the 
| Pleas of the Crown ;. a very faulty incorrect piece, never 
reviſed by him, nor intended for the preſs. 


But as his lordſhip, in his Hiſtory of the Pleas of the 


Crown juſtifieth the contrary practice, his authority is 


* clearly on the other ſide of the queſtion: And his autho- 


Tity is the more to be regarded, becauſe he had ſeen and 
- well conſidered the paſſages cited from Lord Cote; though 
I believe the rule, as it ſtandeth in his ſummary, hath 
contributed not a little to the confirming Oy people | in 


Lord Coke's opinion. 


My Lord Coke layeth down the rule in very general 


terms; but he hath not given us any of the principles of 
law or reaſon whereon he groundeth it. He hath indeed, 


in his firſt Inſtifute, cited one, and but one authority in 
ſupport of it, and that authority doth not, to wy e 


henſion, in the leaſt warrant it. 


A man was indicted for larceny, and upon his ar- 


|  raignment pleaded not guilty, and put himſelf upon the 
country: and afterwards, when the jury was in court, 
he prayed the liberty to become an approver; and this 

Was denied him; for when iſſue is joined, it ought to be 


tried. And he was tried and found guilty, and hanged. 
This is the whole of that caſe. Here is not the leaſt 
intimation given of any general principle, that a jury once 
ſworn and charged, cannot be diſcharged without giving a 
verdi& ; nor did the court, as I apprehend, go vpon that 
prindple. It went upon a principle quite different, a prin- 


' _ ciple adapted ſolely to the caſe then before the court, 


which I ſhall mention preſently. | 

Indeed Fitzherbert, who,abridgeth this caſe, doth fay, 
| that the reaſon of the judgment was, that the inqueſt, 
having been once charged, could not be diſcharged ; 


- which poſſibly might induce Lord Coke to draw the ſame 
| concluſion from that Caſe. 


But 


* 


„ r er. Tf. 
But the reaſon given by Fitzherbert is not the reafon 0 
ee in the book. Nor doth it ſo much as appear by ©: 
the book, that the jury was ſworn; the words of the 
bock are, Aprer quant Penqueſt fuit icy,” afterwards 
. when the jury was here, or in court; whether ſworn or 


not doth not appear by the book. But whether the 1 4 
jury was ſworn or not, there was not the leaſt occaſion „ 
do reſort to any general principle, That a jury once fworn = 


cannot be diſcharged : becauſe there was, as | hinted be- 
fore, another rule at hand adapted to the caſe of an ap- 
| 1 which, I think, wholly governed that caſe. 
And the rule was this; that a perſon who had once 0 
pleaded to iſſue, could not after that be admitted to a „ 
Confeſſion in order to ſave his own life, by charging other 5 
| perſons ſuppoſed to be his accomplices in the ſame fact: | 
for, by once ſolemnly denying the fact upon his arraign= gn , JF 
ment, he had, in the opinion of thoſe times, loſt all cre- | — 
dit, and ſo could not be received as an evidence againſt | 
other people. | 
This rule is laid down by Stanford, and it prevgiled PI. Cor. 144. B. 
for a long time: And-it is obſervable,” that Brooke, who Bro. Corone, 4 
abridgeth this very caſe, carrieth the reaſon the court 
went upon no farther than the law then went in the caſe „ 
of an approver; his words are, A man was arraignd i 
% for felony and pleaded not guilty, and afterwards 
& would have become an approver, and was not. ſuf- 
4 fered, becauſe he had joined iſſue before. Not be- 
cauſe the jury was ſworn and could not be diſcharged, 
but | becauſe he had, on his e denied the 
fast. 
Thus then ſtandeth the caſe with 1e to the Goirle 
authority cited by Lord Coke. The judgment did not go 
upon the general principle laid down by him and Fitz er- 
bert, but upon a W n to the eaſe of an ap- 
-Prover. 

I: muſt be owned, that the lage did in Fenn 4 
| abate of their rigour with regard to the caſe of approvers; 
and did admit perſons to the liherty of approving, not _ 

only after ifſue joined, but even after the jury was ſworn * 
and evidence in part given; but ſeldom after the evidence 
gone through and concluded; as appeareth from ſeveral 
| inſtances mentioned by Lord Hale. 1 e 8 


5 öbL 
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But then it muſt be owned; on the other hand, that N 
8 L they did ſo, they went in flat contradiction to 
\ -the general rule laid down by Coke and Fitzherbert. be 
=. Lill otity-add,: with regard to this point, that the ** | 
—_- mining. or not admitting perſons to become approvers, 
F was always conſidered as a matter of mere diſcretion in the 
_— court; 88 à matter of grace, and not of right: And yet 
wwe ſee chat in a matter of mere diſcretion, the court did 
1 frequently, upon the ſpecial circumſtances of the caſe, 
= _ diſcharge juries, after they were er and charged, and 
—_ ö bad! in part heard the evidence. 1 
3 Theſe. inſtances: therefore 2 8 15 conſidered a * 
many exceptions to the general rule; though, 1 confeſs, 
. ay do not come up to the caſe of diſcharging 
one jury, and bringing the 2 to his trial «of 
5 another, e | I 
: But ſtill Os <A that the rule now contended. as . 
on the part of the priſoners cannot be true in the lati- 
3 tude the words import: And I think they do in part 
ume, what I hinted in the beginning, that no general 
rule can govern' the diſcretion of the court on this queſ- 
” * _  _ * .tion in all poſſible caſes and circumſtances. 
Bat this will appear in a ſtronger light in thoſe. caſes _ 
a I 125 hoo the circumſtances. of the priſoner. appear- on his 
—_ trial to be ſuch, as that the trial cannot proceed without 
=. manifeſt injuſtice to him. | 
1 | A great variety of caſes might be? put upon this head: | 
—_. But as this is a point which ought to be treated with 
WS great cautions I think it fafer to cite a caſe which I find 
ſtated to my hand, than to ſuppoſe and argue from any | 
| caſes of my own. _ 85 
i Hale z The caſe 1 mean is that put by Lord Hale, which: ay, - 
| mentioned the laſt time at the ba. 
In caſe a man in a phrenzy happen. by ſome over- 
« ſight to plead to his indictment and put himſelf on 
„ his trial; and it appeareth to the court, on his trial, 
e that he is mad; the judge, in difcretion, may diſ- 
+. charge the jury of him, and remit him to gaol, to be 
<6 tried after the recovery of his underſtanding.” 
But without reſorting to authorities in a plain caſe, 
5 ſenſe and feeling of mankind, the voice of _ 
nature, reaſon, and Texclativn, all concur in. this plain 
„ | ; EEE . LS rule, 
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rule, That no man is to be condemned unheard; and conſe- 
quently no trial ought to proceed to the condemnation.,, 
of a man who by the providence of God is rendered 
totally incapable of ſpeaking for himſelf, or of inſtru&- 
ing others to ſpeak. for him: and common ſenſe. will 
at the ſame time tell us, that the bare poſtponing a 
trial, under theſe circumſtances, will not diſcharge the 
priſoner. from” a futufe trial, when his preſent dilbility 1 
ſhall be remove. . 8 
This caſe is ſurely an exception to any general rule 
that the wit of man can lay down on this point. 


Another caſe, which I take to be an exception to the 
general rule contended for in behalf of the priſoners, is, 
when by the indulgence of the court, and the conſent of 
the attorney · general, the trial of the iſſue goeth off after 
the jury ſworn and charged; in order to intitle the pri- 
ſoner to ſome advantage in point of defence, which in 
43 rigour of the law he could not otherwiſe be inti- 

to. * OY a . | | WS Ee. 4 ES 
And this, I apprehend, . appeareih from the caſe; of 48t. Tri. 669; œn!, 
Rookwoed, which alſo was cited at the bar. A Sec. | 3 J 
In that caſe the jury was. ſworn and charged, and the _—_ 
indiament opened by the King's counſel. The priſoner's 3 A 
counſel then offered ſome exceptions to the indiftmegt, 
apprehending, as they ſaid, that fince the ac of th 
King W. declareth, that the exceptions therein mention- 
ed ſhall not be taken after evidence given, the priſoners by 
a a favourable conſtruction of the act, had liberty to take | 
exceptions at any time before evidence. _ ; 3 
The court was unanimouſly of opinion, that the pri- | _ -—M 
ſoner s counſel had lapſed their time for taking any ex- 
ceptions at all: that the proper time for taking excep- „ 


tions is before iſſue joined, or at leaſt before the jury ſworn. — 
And yet it being a caſe of life, and on a new at f — 
parliament, the court did agree that, in that inſtance only, 3 
the counſel ſhould be at liberty, with the conſent of the . "= 
attorney-general, to take their. exceptions; confining © - —- 
_ themſelves to the exceptions mentioned in the act, of  *' » 23 
which they could not have the benefit in arreſt of judgment. 
The priſoner's counſel declined to enter into their ex- | +2 + 
ceptions under that reſtriction, and ſo the trial went on © „ 
( des the caſe of Elizaberh Meadow, p. 36. © 3 
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Bat had exceptions under the reſtrictions of that at been” 


_ .' "Waken and allowed, the indidment muſt have been quaſh- | 


* 1 67 T6. 666 
he” would alſo. conſent to diſcharge the fury. WS) 
Theſe are his words, as I have 8 them from the 


end; and the jury then ſworn and chargsd muſt have deen 
diſcharged without giving a verdict. 


Lord Chief Juſtice Ho! did not come diy into be 
expedient, propoſed by the reſt of the judges, of letti 
the priſoner's counſel into their exceptions, even with the 
conſent of the attorney-general ; and in the concluſion 
declareth, that the attorney could not conſent to it, n 


Pftinted trial. His Jordſhip ſurely at that time entertain- 
- ed no doubt, that at the prayer of the priſoner and his 


.. counſe], and with the conſent. of the attorney-general, a 


: A 


jury ſworn and charged in A caſe of high treaſon might 
be diſcharged: The other judges preſent (who were the 
Lord Chief Tuſlice of the Common Pleas, the Lord Chief 


aron, and four of the puiſne Judges) muſt certainly be 


o the ſame opinion ; otherwiſe they would never have 
_ given way to the taking of exceptions, which if they 
had been allowed muſt have ended in diſcharging the 
jury, and at the ſame time could not, in the nature of 
things, have operated, ſo as to diſcharge” the priſoner 
from anſwering to another ind ment for the fame 
offence. | 
It is ſaid, on the We of a very ſhort and im- 
perlt note in Curthew, that in leſs than two years 
afterwards, all the judges of England upon debate among 
themſelves came to. a reſolution, that in capital caſes a 
juror cannot be withdrawn, though all parties conſent 


to it. 


It was very properly aſked by the counſel he the 


s crown, upon what occaſion this debate among the judges 


was had ? whether any caſe was then depending in judg- 


ment before them which gave riſe to the conference, and 


Which was to be governed by this reſolution, and what 
Were the particular circumſtances of that caſe, if any ſuch 

there was? Theſe queſtions, I were very properly 
_ aſked: for the tfue extent of E 
however generally they may be penned, is, and always 
Vl be, in a great meaſure, adjuſted by the circumſtatices 


rules of this kind, 


| of the caſe under confideration at the time when the rule 


N appears ances. hard „ 7, 


7 
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_ It. ſeems, endeavours have been uſed to'-come at the 
neceſſary light in theſe particulars, but to no purpoſe : 
only it is ſaid upon the authority of a MS. of a late 


learned judge, that this reſolution, among others, was Tracy, 


taken upon a conference among the judges in relation to 
an indiament againſt the then ſheriffs- of London for a 


bare miſdemeanour; but what were the circumſtances oF 


that caſe, or what became of it doth not appear. 'And 
* therefore 1 freely own, this extrajudicial opinion (for 
with regard to capital caſes it is extrajudicial) weigheth 
very little with me in the preſent queſtion ;. and doth by 
no means ſhake the authority of Rookword's o caſe, which 


I take to be a caſe very nearly in point with the preſent; - 
and moreover was a caſe where the point did judigially 


come before the court, and in which the court had the 
aſſiſtance of very able counſel on both ſides of the 


queſtion. 0 


The only difference between the caſes is "OP ; Rook 


_ could not have had the benefit of his exceptions with- 


out the indulgence of the cowt, and conſent of the at- 


torney- general; whereas the priſoners at the bar might, 

in my opinion, have had the full benefit of their point o 
law without either. I need not repeat what I ſaid on this 
head the laſt time I ſpake of this matter. But as a doubt 
aroſe on that point, the expedient now under conſidera- 


tion was thought of. This expedient the court came inta 


at the prayer of the priſoners and their counſel, and with 


the conſent of the attorney-general. 
Not to bring the priſoners? lives twice in jeopardy, 


| (which is one great inconvenience of diſcharging juries in 


capital caſes) but merely in order to give them one chance 
for their lives, which, it Wa. * they bel loſt 
, © by pleading to iſſue, _ 


Nor was it done to poſtpone their trials to an unrea- 
ſonable diſtance, when their witneſſes might be dead, or 


wearied out by 3 long and ex peuſive attendance, (which 


is another great inconvenience which may attend the diſ-- 
_ charging of juries at diſcretion, and was an ingredjent of . 
great hardſhip in the cafes of Wirtebread and Fenwick) 


wot in order to bring them to a trial with all * ſpeed that 
See Holt's and 15 opinion in 1704. in the caſe of 
Amme e at the end of this caſe, P. 38, 29. | | 


might 0 


37 
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FF  , . milghtbe, in caſe their plea ſhould be over · Tuled: Bod ar- 
=_ +  _ cordingly they were tried the very next day, as foon at 
—_—_ . was given on their plea. 5 ; 
== -  *.” Upon the whole, my opinion is, that al} ae ws, 
bf 5 touching the adminiſtration of _ juſtice, muſt be ſo un- 
derſtood, as to be made conſiſtent with the fundamental 
A principles of Juſtice: And conſequently all caſes where 
= * 2 firi& adherenes to the rule would claſh with thoſe 
©  *' + fundamental principles, are to be conſidered as fo many 
.£xceptions to it. The caſes I have mentioned, and many 
'..____- Others which might be mentioned, are exceptions to the 
. general rule inſiſſed on in behalf of the priſoners. | . 
Ik be caſe at bar is, I think, an exception to that rule; 
nk . und at the ſame time ſtandeth clear of the inconveniences | 
| mentioned by the priſoners? counſel. 
5 The diſcharging the jury in this caſe was not a fran 
In favour of prerogative ; it was not done to the prejudice 
=_ of the priſoners; on the Pom carats it was. -mtendeyl as a fa- 
FRM vour to them. 
eh Rent, I y, it was a by the court; in 
= - 2 that light it was . conſidered by the priſoners and their 
—_— . - counſel, and accordingly they prayed it 3 and in that 
= _ light Mr. Attorney- ran MAY Ks uſual candour, con- 
=. 7: 4 ſented WI. 
—_ 2 And in that light I know of 1 no objeQion 1 in point of 
7 15 = or reaſon to it. And therefore I am of mg _ 
_ IR ought not to be arreſted, FI > 


Mr. Jultice 7 raey's MS. haying been cited i in Fes "OR | 
= going caſe by the priſonets“ counſel and taken fome no- 
—_ dies of by. the court, I think it not amiſs to ſubjoin from 
—_ the ſame MS. which I had not then ſeen, a report of "my 

following caſe. | 
At the ſeſſions at the ON Bailey before Faſter term 
„ 1704, Anne Hawkins was indicted for breaking the man 
e fſion-houſe of Bamwel Story in the night-time. It ap- 
| 2? # peared on evidence that the houſe belonged to the Afri- 
een company, that Story was an officer of the com- 
de pany, and that he and many other perſons as officers of 


1 75 . Fg - - + the company had ſeparate apartments in the houſe, in 
IJ 5 * e * inhabited 35 e and that the apart- | 
1 1 „„ ment 1 


x 1 " 1 Wo 9 5 * 4 


* 1 
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4 becauſe he and the others inhabit in the houſe merely as 


cc officers and ſervants, of the company: And thereupon 


ec the jury was diſcharged of this indifiment, and it war 
ce amended, and laid to mm the e w une of the W 


; 66 pany”? 9 * 


The record bath 8 decked Inte. Je warriateth the , 


1 of the learned judge in the ſubſtantial parts of it, 
though in ſome points it is defective. wo bills were in 


fact preferred againſt the woman, the firſt for burglary 


and larceny in the dwelling-houſe of Samuel Story, to 2 


which ſhe pleaded and put herſelf upon the country. 
| The ſecond for burglary and larceny in the manſion- 
houſe of the African company, in which ſhe is charged 
to have committed the burglary upon the fame day, and 
to have ſtolen the very ſame goods as in the former bill. 


It appeareth upon this ſeeond bill that ſhe was e 
ted of the burglary and found guilty of the larceny. But 
it doth not appear by any entry on the firſt, that the 


court proceeded on it farther than the receiving and re- 
cording her plea, and remanding her to Newgate; pro- 


bably till the ſecond amended bill could be prepared 
and ſent to the grand jury. But certainly it is more 


- reaſonable to impute this defect to the neglect of the of- 


ſicer who omitted to make the proper entry, than to 


imagine that the learned judge was totally miſtaken in a 

pu matter of fact, falling within his own knowledge. 
Another circumſtance which may beget ſome doubt 
might be, and probably was, owing to mere accident. The 


firſt bill is no found upon the file among the indictments 


of the then next preceding ſeſſions ¶ March 8th, 1903.] 


But it ought to be remembered, that neither Holt, Tracy 


nor Bury attended at that time; and that it appeareth 


by the record that they all did attend at the following 


ſeſſions; at which time, according to the judge's report, 


the point came under conſideration upon evidence given 
on the firſt bill, and the ſecond ae by the A 85 


; of TP court was Pye” 


% 


ie ment of 5 was broke open. It was holden by Halt 
_ © chief juſtice, myſelf, and Baron Bury, That the apart- 
e ment of Stoxy. could not be called his manſion-houſe;; 557.) 
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n will. 156.) 7 88 arkth 1 3 the late: W of 
Derwentwater, in the rebellion of 1715 3 and; in 
May 1716, was convicted and attainted of high treaſon 
8 before ſpecial commiſſioners of oyer and terminer pur - 
ſuam to the act of the-firſt of the late king. While he 
woas under ſentence of death, and probably before the act 
„Hof general-pardon of the third of the late * king paſſed, he 
| _ made his eſcape out of Newgate, and got over to France. 


| Aude latter end of the year 1745 he was, with ſome 
5 other officers, French, Scotch and Iriſt, taken on the coat 
3 
85 on hoard a French. ſhip of war; which was loaden with. 


| arms, ammunition and other warlike. ſtores, bound, as 
was ſuppoſed, for Scotland ; 3 WIS the —_ wes at Tat 
time in arms. | 
On Friday the 211 November I 555 he was 3 to 
ine bar by virtue of a "habeas corpus directed to the con- 
ſtable of the Tower or his xe: ; and the record of his 
conviction and attainder was at at the ſame time "A ; 
_ thither by certiorari. _ | 
The habeas corpus! with the return, * ola; the cer+ 
Wis and record of the conviction and atta inder being 
read, the ſubſtance of the record was opened to him in 
 -  _ Engliſþ by the ſecondary on the crown ſide; who then 
8 _ -aſked him what: he had to ſay why. execution "ſhould, not 
be done upon him according to the judgment. He prayed 


ane Mr. e who were Ng ee his 
„ Rane. 4 | . 
8 They prayed a — — * tine that they might has 5 
an opportunity of knowing from the priſoner himſelf the 
truth and merits of his caſe; which was grante. 
| They alſo prayed à copy of the record ;- which was 
5 4 them. But the officer, by the aon of the 
ny * over the indictment a ſecond time _ Ry 
: 8 cee 45 ed. of the a8. , 


WE ay. : 


' that counſel might be aſſigned him, and named Mr. Ford 
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tindly, and the priſoner's counſel took notes of it it * 
the priſoner was ordered up on Monday net. 
His counſel moved for a rule of court, that they yy 

have acceſs to their client at all ſeaſonable times. But his 
| ſolicitor admitting that he had obtained a warrant from a 

| ſecretary of ſtate to the ſame purpoſe, the court did not 
make any rule in-the caſe, nor did the counſel preſs it; 
but the court declared, that if the ſecretary's warrant had 


not been obtained, they would have made ſuch rule; for 


the priſoner is now the piiſoner of this court; and the 
lieutenant of the Tower is, as far as hwy the pri- 


ſoner's eaſe, a miniſter of this court, and ſubject to the 


7 ogy _ it. . | | 
a November 24, 1746. „ OY Waris 

The Co was * to the bar, and being again 
arraigned he, ore tenus, pleaded that he is not the perfon 


| mentioned in the record before the court. The attorney- 


general, ors tenus, replied, The priſoner is the ſame Charles 


Raichffe mentioned in the record, and this I am ready to. 


verify ; ; and iſſue was joined. 

The priſoner's counſel preſſed ſtrongly to put off the 
trial of this iſſue, upon an affidavit of the priſoner, which 
was ſworn in court, that two material witneſſes named i in 
the affidavit are abroad; one of them at Bruſſelt, and the 
other at Saint German; ; and that he believeth they will 
attend the trial if a reaſonable time be allowed for that. 
purpoſe. * But the court refuſed to put off the trial, and 
a venire was awarded returnable inſtanter : For, ſaid the 


court, this proceeding is in nature of an inqueſt of office, 


and hath always been conſidered as an inſtantaneous pro- 
ceeding, unleſs. proper grounds for Peſtponing the trial be 


Lid before the court. It was ſo conſidered in the caſe of THe kel 13. 


f 


King againſt Barkflead and others upon the Tame iſſue 1 Lev: 78 | 


as this is. A venire was awarded, and a * jury returned 
and ſworn in/tanter to try that ilfbe. It was fo conſidered. 
likewiſe i in the cafe of The + King againſt Roger Jatnſen XK 


in this court, Michaelmas the ſecond of this King. 


If Mr. Ratcliffe hath any thing to offer, which may give 
the court on pr grounds to believe thar mis mx is 1 5 


„ Seethe record i in Dr. Cameron's cſs 1 111. 


+ See a "_ 'the caſe, 5. 46. (See alſo 4 Black. Ap 


be 
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ready to hear him ; the ſingle iſſue is, Whether he be or 
be not the perſon am! in this record; this is a ſact 
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well known to m; and if he is not the perſon, he might 
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thing more than à pretence to delay execution, we are 


if he had pleaſed have made that matter part of his affi- 
davit ; he may do ſo ſtill if he can do it with truth; and 


if he refuſeth to give the court this ſatisfaction touching 


the truth of his plea, the court doth him no manner of 


4 aten in denying him the time he prayeth. 


As the jurymen were called to the book, the priſoner: 


| challenged one of them, and inſiſted on bis right to a pe- 


remptory challenge; but his challenge was over-ruled. 
Cog though there are ſome opinions in the books that 
in. collateral iſſues of this kind the priſoner hath a pe- 

xemptory challenge, yet the later and better opinion is 


fat be hath not; and the mogern [FR 28 we 


accordingly, -- 5 
Chief Jullice Hal fvith, That i in caſe of an iſſue; join- 3 


ed on etror in fact aſſigned for reverſing an outlawry, 


E the priſoner hath no peremptory challenge ; - and in 
p. 398. of the ſame book it ſeemeth to be admitted as a ge- 


nerab rule, that in inqueſts of office (and the preſent trial 


is in nature of an inqueſt of office). the priſoner hath no 
"61, Peremptory challenge. In Bart ſtead's caſe, cited before, 
the priſoners were not permitted to challenge perempto- 
diy; and in the caſe of Roger Johnſon, which hath like- 
Wife been already cited, the court declared that the pri. . 
ſoner had no peremptory chalſenge. : 


Ihe jury being ſworn to try the iſſue, the indi ment 
was read over to them in Engliſh for their information as 


to the name and addition of the priſoner ;. and the evi- 
_ . dence being concluded, the jury withdrew for a few mi- 
nmutes, and then returned with their verdict, that the ple 
.  ** ſoner at the bar is the ſame Charles Ratcliffe that | is men- 
tioned in the recorl. F 


Nets. The priſoner during the trial of this iſfae ted - 


| the aſſiſtande of his counſel; who croſs-examined wo 


King's witneſſes, and obſerved fully-upon the evidence. 
After the verdi& was brought in, the priſoner's: coun | 


a took notice of the Act of General Pardon paſſed in 


the third of the late King; and faid that y oSs818L x their 
8 might ry — be to be intiiled to 


* 
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the benefit of it; and concluded with a motion, that the 
court before they award execution would give them 
ſome time to conſider the act, and to be informed by their 
client touching the circumſtances of his caſe; that they 
might be able to ſubmit his caſe to the opinion of t 
court, how: far he is, or is not intitled. to the e 
the act. 
But the court declared, that he Priſoner OO, | 
pleaded- in bar of execution, and that plea having bi 
falfified by the verdickt, his plea is peremptory, and t 
yerdi& concluſive; and nothing now remaineth but 
the court te award execution. At 
Mr. Juſtice Foſter was ſatisfied that the priaciple the 
court went upon is a good general rule; but he thought 
it not univerſally true. He conſidered the caſe of a 
liamentary pardon as an exception to it; for ſurely t 
court will never, in any ſtate of a cauſe, award execution - 
upon a man who plainly appeareth to be pardoned ;- and; 
therefore he thought, that if any perſon, whether as coun 
ſel for the priſoner or as amicus curie, will now ſhe 
that the priſoner is intitled to the benefit of the act, 
ought to be heard But to this it was anſwered by the Chi 
Juſtice, that the AQ of Pardon containing. many exce 
tions both as to perſons and crimes, the party who would 
take the benefit of it muſt plead it ſpecially with all pro-| 
per averments; ſo as to ſhew that he is not within any 
of the enceptions, according to the reſolution in the Earl 
of Sallſbury's caſe. 

The coùnſel for the crown did not urge tither of tele WY 
points againſt the priſoner; and I have been ſince in- 
formed that; in favour of life, they were determined to | 

wave them; and were provided with eyidence then attend- „ 
ing in the Hall to prove (which was the truth of the caſe) * 5 97 85 
that the priſoner after his attainder made his eſcape out f 
Newgate, which brought him within the exception in the 
45th Ken of the act. And the priſoner's counſel being 
_ apprized of this. by the counſel for the crown, in a con- i 5 
| *+verſation between them at the bar, thought it in'vain to || 
reſs their motion any farther. - And execution was accord-, 
' ingly awarded; and a rule made that it be done on Mon || 
4 ou 8th we NE . _ a wr was ordered to the | 
| * Hevtenant 74 


—— 
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"IT je M eennt of the Tower to deliver the priſoner. to the. 
» | Theriff of Mrddle/ex on that day; and another to the b | 

. -| iff: to-receive him, and to cauſe execution to be done. 


3 N. B Since the priſoner's counſel, after fofficient 
| is allowed them to inform themſelves of the true ſtate 
| 1 his caſe, had nothing to offer to induce the court to 
| «think that their client was intitled to the benefit of the 
only that Pos81BLY hen farther confideration he may 
d be fo intifled; there was certainly no room to 
ay the awarding execution upon fo flight a ſuggeſtion 


+ 


% 
a0 
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the bar; and Mr. Ratclif ſe * no oh 2 gone 
in that reſpeQ. $26 aſs 
"He was beheaded on Terri on the ao mentioned 
EY in the rule 
on fo te award of execution in Mr. Rauch 8 caſe was 


esd ſoe. 498 3 to the precedent in the caſe of Sir Walter Ra- 
Katt.21. fig. He was convicted and attainted at Winchefter before : 
EE ial commiſſioners, and being brought into” the King's 
Bench by Habeas corpus, execution was there awarded on 
5 the former judgment; judgment not being e 
| -.- afreſh, it having been Une before. | 
I vn. 23, „% In the caſes of H. Stafford, and of Barkflead, Oley and. 
40 Fax ME: |Corbet, who were attainted by act of parliament, the te- 
Sid. 92. [pour of the acts was removed by certiarari into Chancery, 
Os ! and ſent thence by mittimus into the King's Bench; and 
the Chief Juſtice aan the uſual judgment as in 
')___ 1caſes of high treaſon, E 
There was no proceeding of this kind in the caſe 
| of the Duke of Monmouth, who was attainted by act of- 
parliament 1 Ja. II; for the aQion at _Sedgemoor hap- 
pened on the Sth of Jul y 1685, which in that year fell 
cut to be the laſt day of Trinity term; and on the 15th - 
| he was executed. But that was a time of great heat 
| and violence, and few things then ow ovght | to be drawn 
| into example. 2 


05 

b. 28 of the 5 of the late King nh the 
71: 4 party liberty to take advantage of it on the general iſſue 

3 5 | 1 * M. without ſpecially” pleading the ſame; and ſo; doth that on 
1 N eg 1. e. Why which the Earl of Salifoury relied, The court therefore 
|. could not in the Earl's caſe ground itſelf on the rule of 
. ö WC bc. pens _ down in carne; z Oe the rp might 
J | as 7 


1 A EP ORT. „ 
poſſibly be mentioned obiter by ſome of the judges. I think 
the true ground the court went upon, which indeed the 


reporter himſelf ſeemeth to hint at, but very darkly, was { 


that the Earl having been committed by the Houſe, of 
Peers upon an impeachment. by. the Commons for high | 


treaſon, this court cannot allow him the benefit of the ; 


act; it hath no cognizance of the crime he ſtandeth charg-. 


ed with; the matter lieth before another and bigher judi- | 


cature, and thither his Lordſhip muſt reſort. 
And there he afterwards had the full benefit of the aft 
without being put to plead it; for on the 2d October 1690, 
upon reading the Earl's petition, ſetting forth that he ha 
bees long a priſoner in the Tower notwithſtanding the lat 
of free and general pardon, and praying to be diſcharged 


uf, ords ordered the judges to attend on the Mende 


following to give their opinions, whether the Earl 


pardoned by the ſaid act; on the 6th the judges delivered. 
' their opinions, That if his offences were committed before 


the 13th of February 1688, and not in Ireland, or beyo 


that he be admitted to bail; and the next day he 
bailed, and on the zoth of G Geber he and his are 


were diſcharged from their recognizances. 


The rule laid down in Carthew from Plowden, is hi 1 
down in the ſame latitude in many of the old books. But 


it is to be obſerved, that the acts of general pard 
thoſe times had no clauſes enabling the party to avail 


ſelf of the pardon on the general iſſue without ſoecmally 
pleading the ſame, The firſt act which hath that claafe, 


that I have met with, is the act of Oblivion (12th Car. ae 
and all acts of general pardon ſince that time have, 


I 9 the ſame e 5 4 
x; = be the Journal of the Len. 
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the\ ſeas, he is pardoned. Whereupon it was reſolve 


* 1 pM K 
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c of. Roger Fobnſon, cited tuice in r. 
Naa Caſe, was WV... 
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6 * HE 8 flood 9 upon an e 
for high treaſon in diminiſhing the current coin 
F. the kingdom, and was taken and committed to New- 
rate, Being now brought to the bar by Jabras corpus, | 

be offered to ſurrender hunſelf to the Chief Juſtice, pur-" 

vant to the act of the 5th and 6th E. VI. c. 11 (being 

ithin the year) and to traverſe the indictment; alledg- FE | 
g: that he was at Fluſbing beyond the ſeas at the time the. * 
utlawry was pronounced. 
The Chief Juſtice ſaid, We cannot refuſe to accept his 
rrender ; he muſt be ieee Newgate ; aud let 4 

ial entry be made that he offered to furrender, and to. | 
averſe the indid ment | 
It another day in the ſame term the defetidant was 
a brought to the bar, and he tendered a plea in parch- 
ment, © That he was out of the realm on the$th of Feb- 
\-ruary when the outlawty was pronounced,“ and plead- 
el over to the treafon ; which plea was received... The 
 attotney-general prayed that he might have a cop) of 
plea, and three days time to demut or join iſſue 
hich was granted ; -the court declaring that the attorney 
might have joined iſſue inſtanter; and that on the trial 
of {ych iſſue the priſoner could not challenge any of the 
ithout cauſe. The priſoner. prayed counſel, and 
bad four aſſigned. el 
1 cg day in the ſame term the priſoner being ae” - - 
the har, by leave of the court withdrew his plea ; and 
Fe ed che ſubſtance of it, oz. his being beyond "Uh on 
* the Bth of February, ore tenus. The attorney. 1 
ee ene Teplied, © I ſay he was within the realm on | 
= < the 8th of Februuy, and I traverſe his being then out 
of the realm.” Iſſue being thus joined, the court award- . 
Ub 11258 returnable inſtanter, and the ſheriff, ng the 


| 


EE 


2 This juſtice was refuſed to Sir Thomas e a like ; 
cok, Vide 4 Med. F 47: and wo St. Tri. 95. | | 


— 
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1 courts returned a jury. Then the priſoner's es opens - 


ed the plea and. caſe, and called their witneſſes. and the 


attorney · general inſiſting that the witneſſes ſhould be ex- . 


 amined apart, they were ſo examined; as likewiſe Were 
the witneſſes produced on the part of the e 


The priſoner's counſel managed the whole in his i Pe 


hall, and three of them were heard on the reply: and 
the jury, after a ſhort receſs, returned with their verdict, 
That the priſoner was out * the realm on the 8th of 


40 February.” 


Then the eiſoner w. Was arraigned « on n the indiQtment, to 1 
which he. pleaded not. guilty; and the attorney m_ 1 


iſſue, and prayed a venire returnable the firſt return of the 


next term ; Which the court awarded; and the * 8 


was remanded to Neu- gate. 


This note of Fabien: s caſe was on to me 1 


by my good friend the late Mr. . Juſtice Abney. The caſe 


— 


g 


is reported by Serjeant can ard * in | his 5 ok LW *P. 19, 90,91, 
* Sir ee * | e NO 8 55 . i 5, 111, ; 


wed Hilary, : 20 o Geo. u. 
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: The Caſe of John Murray of Broughton. 


\ 


1 Hilary. term in the. twentieth year of the reign 
pl ot our Seren 


I * defender of the faith. 
88 the pleas of the King Roll. 


K NG LA ND. Our preſent Sovereign Gd the King 


hath tranſmitted to his beloved and faithful Sir Williani Lee, 
knight, and his aſſociates, juſtices of our. ſaid preſent Se- 
> Lord the King, aſſigned to hold pleas before the King 
himſelf, his writ of mittimus, together with a writ directed 


to the clerk of his parliaments,” and the return made to the 


ſame; and alſo the record of a certain. aft of parliament of ; 


our ſaid preſent Sovereign Lord the King made at Weſtmin- 


Sy, 4-$ 


I. EAS before our Lord the King at Weſtminſter of. 


,ord George the ſecand, by the 
grace of God of Great Britain, France and Ty thy. 


ſter cloſed in theſe words: To our beloved and faithful Sir ꝓue writ of 


Hoes 


Wilkam knight, others tis Nn, our J mittimus. 


; wo 
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dee e ie before” un, ee! We font 
yen inchſed in theſe preſents tie tendur of a certain writ 
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of certiorari direded to our beloved Ashley Cowper, efqr. 
Fer of our Parliaments, Together with the return indor- 
ſed upon the hack of the ſaid writ ; and alſo the tentur of 
atertaiu aft whereof mention is made in the ſume writ, inti- 
ted, An af fo attaint Alexander Earl of Kellie | the per ſons 


| 28 fo be attainted are here named, among whom Mr. 
1 i one] of high treaſon, if they I not render 
- gien le, to we his Hr Be Bar the peace on 
der before the twelfth day of July in the year of our Lord 
1745, and ſubmit to juſtice. The tenour of ' which ſaid aff 
due far certain reaſons have cauſed to be brought before us 
dae our Chancery; and we do hereby command yon, that hav- 
ing inſpected the tenour of the ſaid act, you farther cauſe te 
© be done thereon that which of right, and according to the /aw 
_ and cuſtom of England, you ſball ſee fit to be done. Witneſs 
deut ves af Weſtminſter the tenth day of February in the 
 . . Iaventieth year of our reign. The temur of the ſaid writ 7 
Fertiorari, and the return made to the ſame, and alſo t 


#enour of the ſaid at in the ſaid writ mentioned, follow in 
theſe words; George the ſecond, by the grace of God 


e Great Britain, France and Ireland Hing, defender of 
. the faith, to our beloved Aſhley Cowper, eſquire, clerk o 


.our Parliament/, greeting; We being willing {for certain 


_ Feaſons) to be certified concerning the tenour of a certain 


4 by us made and enafted, by and with the advice and 


_ "conſent of the Lords ſpiritual and temporal, and Commons, 
n Farhament aſſembled at Weſtminſter, the ſeventeenth 


day of OQober in the nineteenth year of our reign, inti- 
tled, An af to attaint Alexander Earl of Kellie [names 


8 repeated] of high treaſon, if they ſhall not render | them- 


Jelves to one of 1 juſtices of the peart; on or 


_ . Before the twelfth day of July in the Tear of our Lord 
11745, and ſubmit to juſtice, Do command you that; im- 
_ mediately after the receipt of thir writ, you do" diſtincty 


Aud openly ſend before us into our Chancery the tenour 
_of the ſaid act, with all things touching "the ſame, as 
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fully and perfeftly as the ſame now remaintth in” your cuſ- 


ody, together with this writ. Witneſs ourſelf at Weſtmin - 
ſter the ſeventh day of February in ie twentieth year 


b ry 7 


ander Earl of Kel ie [names repeated] not r 
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WW „ 
c our reign. The execution of this writ appeareth in @ The tetn. 
| _. certtin- ſchedule 10 this writ annexed as within I am cm- 3 
| , manded.” one? 3 Cowper cler par liamentor.” In the Pars 
' Lament held at Weſtminſter the ſeventeenth day of October 

in the year." of our” Lord 1745. and in He nineteenth year * 
Ft rig of our” Sovereign Lord Groxe the ſeconds © 
by the grace of God of Great Britain, France and Ireland; 
King, Defender of the Faith, and there continued by ſeveral + © 

- adjournments: until and unto Wedneſday the fourth day of 


* 


title of the 


repeated] on or before the eighteenth day of April in the The 1 


repeated] ſhall not render themſelves to one of his * * 
of July | 
in tile ycur of our Lord 1746, and ſubmit to juſtice for 
tie treaſans aforeſaid, then every of them the Jad Alex : | 
ndering them - © 
| ſelves as afereſaid, and not ſubmitting to juſtice as afore- 
| - ſaid, ſball: from and after the ſaid eighteenth day f April 
in the year ef aur Lord 1 746, fland and be adjudged at- 
tainted of the ſaid: high treaſon 10 all intents and purpoſes 
what ſoever, and ſhall ſuffer and forfeit as a perſon attainted 
| of high treaſon by the laus f the land ought to ſuffer 
5 and forfeit; and every of 85 ſaid Juſtices of the peace 
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8 ande, Bar: I Kellie Vr 2 
1 b . . 5 A | * 7755 10 pr 

=. : e prog "g's fo give "notice to une f Mt Majeſty's 
1 ö 82 principal Secretarie of State. 1 Aſhley C dwper: clerk of of 


__.. — by virtue of the writ of our Lord 5 1 | 


| certiorari 10 me directed, and to theſe preſents "annexed, 
_ certify that what is above written is the true ten of the © 
2 1 at of - parliament 'aboveſaid. in that * writ expreſſed. In 

eee auhereef to' this ſchedule I have ſet ny ſeal, and 
_ _ fubſeribed ny name, dated" the ninth day of February in 
the een year of the reign of our BY Lord rhe rn 
9 year of our"Lord N 


. pus directed to the © Abe, of the Tower, the DEE 

_ yecord was read to him by the Tecondary on the crown 
= ; and the attorney-general prayed that execution 
might de awarded. The ſecondary . then- demanded bo as 
him what he had to ſay why 9 ſhould not be 
awarded. 


9 


e 


1 fo. the Lord Juſtice. Clerk of Scotland (who is a 


hereupon the 2 general declare 
Authority from his Majeſty te confeſs the. truth of the 
3 ea, and did 'sccordingly_ confeſs it. And 
he Soft rdered the; priſoner's pſea, and the attorney- 
_ general's eee to be recofded; and that the attor- 
ney take en by: his motion, and 1 the {mig ge oy!” 

_ remanded. 1 

Mie. T nis gentleman. was dk uſe of as mM ol! 


LY 


© was. ſoggeſted on that occaſion, that the attorney's con- 


was a rain bf prerogative, calculated to elude the force 


pe ss actually brought before the Lord Juſtice Clerk on 
lie 28th of June (fourteen days before the time limited by 


„ , TP. 


1 ſaid high treaſon, ſc Jars 8 
be diſcharged by: due ciurſe- of low, 7. 


Mr. Murray being brought to the ky A Aube! cor | 


The p piokeg 5+ fenus 8 that he did farrender, | 


aſtice of the peace] at Edinburgh the 28th of June laſt. 
that he had 


— dence: againſt Lord Lovat: on his impeachment : and' it. ; 
- - Feſſing the truth of the plea, by warrant from his Majeſty, 
one the act bk attainder, and to ſerve the. turn of making 5 


5 Mr. ray an evidence... Bat whoever conſidereth that 


the at "oy" His RE. was ps: ard was che. ſame . 
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day by him committed to the caſtle of Edinhireh, where j 
| he was kept cloſe ptiſoner till he was fenesed to the = 
Tower; whoever sonſidereth this, muſt admit, that; with 
whatever view he might be brought up at this time, he 
bad merely that juſtice done him now by his Majeſty's 
order, which at one time or other, whenever he ſhould 
bave been brought up on the foot of the act of attdinder; 
4 * could not be denied him. 18 „ 
I The intent of the act was anſwered by his being made 
_ ameſnable to juſtice before the time limited for his ſur- 
render: and he being kept cloſe priſoner till the day for 
furrendering was paſt, it was put out of his power to 
comply ſiriftly with the letter of it 3 and therefore hig 
noncompliance ought not to be fatal to him ' \ 
| Bee Roger Falnen's enſe before, p. 46. 


© Paſeh, 20 Geo. II. B. KK. 1 
The Caſe of Jobn Harvey: | ne 1 
P. before our Lord the King at Weſtminſter of ei wit. 26. 


HEE... Eafter term, in the twentieth year of the reign 4 New Abr. 
+,  ,- © of our Sovereign, Lord GzorGe the Second; by 


1 * 
* 
* 


the grace of God of Great Britain, Frante and 
Ireland King, defender of the TE 5 
© Amongſt the pleas of the King Roll. 


© 


% 


+ -/_ Middleſex, Our preſent Sovereign Lord the | King hath * - © 
ſent to his keeper of his gan of Newgate his writ cloſed in eo 
theſe. words (that is to ſay) Grokes the Jerond, by the 
- grace of God ef Great Britain, France ard lreland Ning. 

4 defender of the faith, Toa the keeper of our gao of New- * 
ate, Greeting, We command. you that the body of-John 
C Harvey, being commilted_ and detained in our priſin u. 
6 der your cuſtody (at it is ſaid), together with the day and 

; » cauſe of the taking and detaining of him, by whatſoever - 
I have been informed that M-. Murray:was now brought 
up in order to obviate an objection that might have W ac 
to his evidence upon the authority of Lor Duffus's caſes. re- £ 
poried in Com. 449. But that caſe differeth from this. . Lord : 
Vu fur was not ameſnable to juſtice before the expiration of be 
dime given by the aQ; nor, ere through his own d:fault, - 
5 could be. But I doubt Lord Duffus's caſe ſavoured tc o muck 
ol the ſummum jus. „„ 1 
e 3 D 2 WF: _. 
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things as our ſaid court | ſhall then and there conſider of 
concerning him in - this behalf, and that yon then. have 
there this writ: : Witneſs: Sir William Lee knight, at 
* . Weſtminſter, the twenty: ſeventh day of May, in the twen- 
tieth year of our reign. And now (that 1s to ſay) 


in s ſams term, before our ſaid preſent Sovereign Lord the 
King: at Weſtminſter, cometh Richard Akerman gentlemang 
his Majeſty's keeper of his ſaid gaol of Newgate, and re- 
turneth the ſaid curit as. followeth : The execution of this 
© evrit appeareth in à certain ſchedulg to this writ annexed, 
The anſwer of Richard Akerman keeper of his. Majeftly's 
gael of Newgate within mentioned. I Richard Akerman 


aurit to this ſchedule annexed mentioned, do moſt. humbly 
certify and return to our moſt ſerene Sovereign Lord the 
King, that before the coming to me of the ſaid writ (to wit) 
den the twenty-firſt day of April in the year of our. Lord 


3 was committed to my cuſtody, and is now detained in the fame, 


mas Burdus eſquire, one of the juſtices of our ſaid preſent 
Sovereign Lord the King aſſigned to keep the peace of our 

ſaid preſent Sovereign Lord the King in and for tie county 
of \ Middleſex, and alſo to hear and determine divers felonies, 
 - Treſpaſſes, and other miſdemeanours committed within the 
| ame county ; which ſaid warrant is in theſe words and 
"LIE figures following : Middleſex, to wit, To the Keeper of his 

' _. Majeſty's gavl of Newgate.. Receive into your cuſtody the 
4,  bady of John Harvey of Pond-hall in the county of Suffolk, 


arms. and other offenſroe weapons, after the twenty- ourth 
g in. the. running, landing, or carrying. away: pro- 


+ order in council. of the fifteer l e January -laft publifbed 
m tie London Gazettes of the "17th and 20th of that month, 
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e e Jobn, Harvey: men be called therein you = 
5 ” at Weſlminſter; to underge and receive all and fingular fuck | 


Saturday: next after the marrow of the Aſcenſion of our re A 


gentleman, keeper of his Majeſty's -gaol of Newgate, in the 


i 147, the faid John Harvey, in the ſaid writ mentioned, 
d virtue of # warrant under the hand and ſeal of Tho- 


farmer, being a_ perſon, among ſt others, armed with fire- 
day of July 1746, aſſembled in order to be aiding and 
Ae er uncuftomed goods, and. being, by his, Maj * 5 


A 
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| ſpare of forty deyr after the firſt publication thereof in 
the London Gazette, to the Lord Chief Tuſtice, or ons other 


f tis Majeſty's juſtices of the court of King's Bench, or to 


any of his Majeſty's juſtices. of the peace and  the' ſaid 
John Harvey © not having ſurrendered himſelf in obedience 
10 the above-mentioned order, but \ having been apprehend- 


ed, taten, and brought before me one of his Majeſty's Juſ- 


tices of the peace for the county of Middleſex, by Thomas 
Hales gentleman, one of the officers or aſſiſtant officers 


to" his Majeſty's commiſſioners of the cuſtoms; and the 


 faid John Harvey being, by reaſon of his not ſurrendering 
himſelf purſuant to the ſaid order, but neglefling or refu- 
 fmg ſo to do, by virtue of the ſtatute in that caſe made 
and provided, adjudged, deemed, and taten to be convicted 
and attainted of felony, and to ſuffer pains of death as in 


caſe of a perſon convicted and attainted by werdift and 


judgment of felony without benefit of clergy, the faid 


offence being charged to have been committed in Eng- 


land; © theſe are therefore to require yon to receive into 


. your cuſtody in the ſaid priſon the body of the ſaid John 


Harvey, and him there ſafely keep, until e ſhall be from 


thence diſcharged by due courſe of lau. Given under 2 
8 


and ſeal this 21ſt April 1747. Thomas Burdus ( 


And this is the m_ of the taking and detaining of the ſaid 
9% body I have ready before our ſaid pre- 
ent Sovereign Lord the King at iſie time and place within- 
mentioned, as by the ſaid writ I am commanded. And a 
tie ſame time before our ſaid preſent Sovereign Lord the 
King at Weſtminſter comet Sir Dudley Ryder night, a. 


John Harvey, w 


torney- general of our ſaid preſent Sovereign Lord the King, 


and in the preſence and hearing of the ſaid John Harvey in 


the ſaid aboverrecited writ. and return named, being now 


' brought to tie bar here in his own proper perſon under the 
cuſtody of the ſaid keeper of his Majeſty's ſaid gaol of New. 
gate (inte «whoſe cuſtody he tſie ſaid John Harvey had been 
before committed for the cauſe aforeſaid in manner afore- 
faid)) he the ſaid attorney-general of our ſaid prefent Sq- 


vereign Lord the King, for our ſaid preſent Sovereign. Lord 


tie King, ſaith, That ſince the. 24th day of July which was in 
tte year of our Lord 1746, (to wit ) upon tis twelfth day 1 
January in the tiuentietꝶ peur of the reign of our ſaid oY 3 
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ner. es 
a fen Sedereign” Lord George the ſecond,” by ' the "grace of 
"God of Great Britain, France and Ireland King, defender 
_ of the faith, and ſo forth, at the pariſh of Saint Paul Co- 
vent⸗ garden in the county of Middleſex, it war in dus man- 
ner charged before Thomas Burdus %%. one f his M- 


Je Juſtices of the peace of and for the county of Middle- 


ſex, affigned to keep the peace of our ſaid preſent Sovereign 
1221. King within and far the 7 encn 4 Middleſex, 
and alſo to hear and determine divers felonies, treſpaſſes, 
and cath miſdemeanours committed within the ſame county, 
by. information of Thomas Jones, a credible perſon, upon 
oath” by kim ſubſcribed, that © he the faid John Harvey in 
the ſaid writ and return named, and ſeveral other perſons 
to the number of three and more, being armed with gfire- 
arms and other offenfrve weapons, ſince the tewenty-fourth. 
._ . day july which was in the ſaid year of our Lord 1746, 
{ts wit) upon the eighth day of October in the twentieth 
Mar aforeſaid, were aſſembled at Beauacre in the county of 


Suffolk, in order to be aiding. and aſſiſting in the running, 


landing, and carrying away uncuſtomed goods, And tlie 
id attorney-general of our ſaid preſent Sovereign Lord the 
. — faith, T hat 'he the faid Thomas Burdus did 
forthwith (to wit ) on the ſaid * h day of January, at the 
2 4 Saint Paul Coverit-garden certify under his hand 
* ſeat, and return the ſaid information fo made and given + 


before him as aforeſaid, to the noſt noble Thomas Hoſles © 
Due f Newealtle; one of his Majeſty's principal ſecreta- 
mes of flate, who did, ar ſoon afterwards at conveniently 
mig be (to wit) upon the fifteenth day of the fame =_ 
of January in the twentieth year. aforeſaid, at the ys 
Saint Paul Coyent-garden oforeſaid, lay the ſame 9 5 his 
_ Majeſty in privy council, and that his Majeſty did, at of 
Jame "time: and place laſt mentioned, thereupon make his 
der in his privy council, thereby requiring and commanding 
tie jaid John Harvey (among ft athers in the ſaid order par 
_ ticularly named) to N himſelf 20 the ſpec of of- 
forty ways after the firft publication thereof i in the 
Gazette, en the Lord Chief Fuftice, or one other-of his Ma- 
| 7% 5 3 of the court of King's Bench, or to any other 
ey Juſtices of the" prace ;* which ſaid order the 
eee, count i _ cun 40 VA 
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tie ſame to be farthwith tranſmitted to the ſheriff of the ſaid 
= of Suffolk ; which ſber | 


Gareis, and, upon the ſaid fifteenth day of January cauſe 
.; aid ſberi 
days after the receipt thereof, cauſe t 


fame to be proclaimed 


 " between the hours of ten in the morning and two in the 


_ afternoon, in tie reſpefive market places upon -the reſpec- 
tive market-days of two market-towns in the ſame county 


f did within fourteen 


we 


of Suffolk, the ſaid two market-towns being near to the 


place where the ſaid offence was charged to have been com- 
mitted as aforeſaid; and that a true copy of the ſaid order 
was likewiſe within the ſaid fourteen days affixed up upon 4 
publick place in eath of the ſaid two market-towns, accord- 


Ing to the direflions and agreeably to the true ſenſe, intent 


and meaning of the flatute in that caſe lately made and pro- 


wided : And the ſaid @torney-general of our ſaid preſent So- 


vereign Lord the King, for our ſaid preſent Sovereign Lord 


the King farther ſaith, That the ſaid John Harvey did nat 


Jurrender himſelf purſuant to his Majeſty's ſaid order fo made 
in . e council as aforeſaid, but did neglect fo to do; 


by reaſon whereof he the ſaid John Harvey in the ſaid writ 


' and return named, is and flandetn convicted and attainted 
F felony purſuant to the ſtatute in that caſe made and pro- 
vided : And all theſe matters and things he the faid attorney- 


general of our ſaid preſent Sovereign Lord the King, for 


dur ſaid preſent Sovereign Lord the King, is ready to verify 
and prove. as the court ſball award. Wherefore he prayeth 
in the behalf of our ſaid preſent Sovereign Lord the King, 


that the ſaid court here would proceed to award execution 


- 


according to the directions of the ſaid ſtatute. 


againſt him. the ſaid. John Harvey for the fehny aforeſaid, 


5 This proceeding was grounded upon the ſtatute of the : 
roth of the King: the ſubſtance of which, as far as con- 19 Geo. tl. 


— 


cerneth the preſent caſe, is ſet forth in the ſuggeſtion on © 34 
the roll. A doubt was made at the bar, whether it wass 

_ neceſſary to ſuggeſt the ſeveral matters on the roll in the 
manner they are ſuggeſted, in order to ground a prayer 


for execution. 


Traue court declared, that it is certainly neceſſary that 
theſe matters ſhould be ſuggeſted on the roll. They are 
* 4 | „ | pe ; by | p 2 a Ve 5 the 


> — 
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 evith printed and publiſbed. in the two next ſucceſſive London a 
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„„ ſeyeral ſteps which the act requireth to be taken by 


e crown, in order to bring the priſoner under an at- 


2 
* +»: 4 


| of Mr. Murray laſt term, a tranſcript of the act of at- 
tainder is ſuffcient whereon to ground a prayer for execu- 
tion. But hers is a general law which it is preſumed af - 
© feQeth the priſoner at the bar; but he will not be affected 
by it, unleſs the ſeveral requiſites mentioned in the act 
©  bave been complied with in his caſe ; and if he traverſeth 
all or any of them, the ons proband; lieth on the crown. 
Mx. Ford (aſſigned counſel for the priſoner) took an 
excepiipn to the ſuggeſtion, that the proclaiming the pri- 
ſoner in two market-towns was not ſet forth with ſuffi- 


Lient certainty ; becauſe the names of the market-towns 


Were not ſet forth; ſo that the priſoner could not give a 
particular anſwer to that part of the ſuggeſtion, nor come 
properly prepared with his proofs when the iſſues ſhall 
come to be tried“ e EE 
But the court was of opinion, that if the priſoner would 
take advantage of the inſufficiency of the- ſuggeſtion, 


be muſt demur. He cannot take advantage of it on 


' motion. If he pleadeth, he muſt do it inffanter and ore 
© fFenus. There can be no inconvenience in his pleading 
© miſtanter, if he intendeth to put the proof of el] the mat- 
ters ſuggeſted on the roll upon the crown. ; 

ö Then the priſoner by advice of his counſel ſaid; © I 
- deny all the facts averred in the ſuggeſtion ;*” and the 
_ attorney-general replied, ** 1 aver that all the faQs al- 


was remanded : and, at the prayer of the attorney-gene- 


"that day. 


M. Ferd on behalf of the priſoner moved for a copy 


5 a pf the ſuggeſtion, but that was denied. However the 
Wo; _ court told him it ſhould be read again if he pleaſed, which 
8 BE hoc es, 


% 8 


V The ſuggeſtions grounded on this dt of parlia- 
ment, which have been proceeded upon ſince this eaſe of Harvey, 
_ 2 - þave generally ſet forth the market- towns by name, which is un- 


-  . Pophigdly the heſt yay, for the reaſons ſuggeſted by Mr, Ford, | 


ps. TS 
s . 
my 


— 


_ tainder :. and he may traverſe all or any of them. Indeed 
- when priſoners are attainted by name, which, was the cafe 


* #*. ledged in the ſuggeſtion are true.” And the priſoner 


ral, Monday the 22d June was appointed for the trial of 
the ſeveral iſſues, and a venire was awarded on the roll for 


— 


Wen rob 


Gn the 22d June (Trinity 21 Geo. II) the priſoner be- 


| ing brought to the bar, the jury was called and ſworn to 


..try the ſeveral iſſues joined between the King and the pri- 


ſoner; and the ſuggeſtion was read by the ſecondary on 
the crown ſide for the information of the jury, and they 


ö were b im charged to inquire of the ſeveral facts alledg- 


all in the ſuggeſtion, on which iſſues had been joined: 
and the junior counſel for the crown having opened the 


| " ſuggeſtion, the attorney-general went into the proof of the 


_ ſeveral iſſues. 

I be ſeveral facts touching the laying the information 
before Mr. Burdus againſt the priſoner and others; his 
k certifying it in due manner to the Duke of Newcaſtle ; his 
grace's laying it before the King in counſel; the order 
of council (which was produced under the al of the coun- 


ci) requiring the priſoner and others to furrender within 


forty days after publication in the Londen Gazette; the 
tranſmitting this order to the printer of the Gazette; the 
publication of it in due time in two ſucceſſive Gazettes, 
and the tranſmitting it to the ſheriff of the county of Suf- 
folk, in order to its being proclaimed and publiſhed as the 
add direQeth, were well proved. 


| Then the under-ſheriff of Suffolk and other witneſſes 
were called to prove the proclaiming and fixing up the or- 


der in two market-towns near Beauacre, the place where 
the fact is charged in the information taken by Mr. Burdus 
to have been committed: and it appeared on their evi- 
| dence, that it was proclaimed and fixed up at Ipſwich, 


which is thirty miles from, Beauacre; at Hadly, which is 


forty-two miles from Beauacre ; and at Leoftoff, which is 
fave miles from Beauacre, and at no other places; and that 
there are five or ſix market-towns nearer to Beauacre 
than Ipſwich; particularl y Southwold five, and Beagles 
eight miles. 

Mr. Ford on behalf of the eifondr inſiſted that the a& 
hath not been complied with; the act indeed doth not 
ſay that it ſhall be in the next market towns, but ſtill it 
muſt be in the market- towns near the place; ; and the diſ- 
tance of thirty miles cannot with any propriety be called 


near, when it appeareth by the evidence of witneſſes on 


* the 25 of the crown, - "at there are ab leaſt' three mar- 
| kkt⸗ 


n 
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| ket: towns within a third part of that diſtance. ood. of 
5 this opinion was the court. 


This, ſaid they, is a very WT law, and we are in a 


manner in an untrodden path, and therefore muſt walk 
with great caution. What we do in this caſe, which is 
the firſt that hath ariſen on this act, will probably govern 


all other caſes which may ariſe on it. And it will be of 


miſchievous conſequence to give the ſheriff a greater lati- 


tude than the legiſlature intended to give him. Some la- 


tituqe it did intend to give, and therefore did not confine 


him to the next market-towns; becauſe that would have 


rendered the execution of the at difficult, and ſubjeQ to 
great niceties 


But the law did not intend to leave the matter wholly 


3 to the diſcretion of the ſheriff ; and therefore it requireth 
chat it be done in the market-towns near the place. This 
. word is plainly reſtritive of the ſheriff*s powery it is a 


guide to his diſcretion in the execution of the act: and 


What doth it mean? Not ſurely the moſt remote town; 


nor doth it mean a town comparatively remote, as, it is 


plain from the evidence, Hadly and Ipſwich are. 


On the whole, the court without ſumming up a tittle of 
the evidence, directed the jury to find for the King on all 


. the iſſues, except thoſe which regard the proclamations in 
_ the market-towns near Beauacre ; and on thoſe to find for 
the priſoner; which they did. And then the court order- 


ed that the attorney-general take nothing by his prayer ; 


and that the priſoner be remanded to Newgate, in order 
to anſwer for the original offence he ſtandeth charged with 
in the information taken by Mr. Burdus, if the attorney- 
| * ſhall think fit to indiQ him for it. 


VN. B. The Lord Chief Juſtice vas able by reaſon 55 
* ficknel ; 3 but he afterwards declared that he entirely cone 
curred with the other judges in the opinion they — in 


this caſe. aac 


_ 
* 


* 
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GH, 6 The Caſe of LEneas Macdonald, 
IL alias Angus Macdonald. 


he year 1 147 2 bill of indictment was he 3 
him, under the ſpecial commiſſion in Surry, for the 
are he had in the late rebellion. The indictment ran 
in the ſame form as thoſe againſt the other priſoners, 
without any averment that he was in cuſtody before the firſt 
| of January 1746. But the counſel for the crown were 
aware of the exception taken in the caſe of Mr. Townly f. 12. 
and others, and that ſince the whole proceeding againſt 
the priſoner was ſubſequent to Fanuary 1746, the anſwer 
then given would not ſerve the preſent caſe. That bill 
was therefore. withdrawn before the priſoner pleaded to it; 
and a new bill concluding with an averment that fe was 
apprehended and in cuſtody before the firſt of January 1746, 
was preferred and found againſt him. On that bill he was 
arraigned in July 1747, and his trial came on the 1oth of 
December following. 

The. overt-aQs charged in ihe indiament were ſuffi. 
ciently proved: and alſo that the priſoner was apprehended _ 
and in cuſtody before the firft of January 1746. 

The counſel for the priſoner inſiſted that he was born in 
the dominions of the French King, and on this point they 
| put his defence. 
But apprehending that the weight 80 the evidence 
might be againſt them, as indeed it was, with regard to 
| the place of the priſoner's birth, they endeavoured to cap- 
tivate the jury and byſtanders, by repreſenting the great 
hardſhip of a proſecution of this kind againſt a perſon, 
who, admitting him to be a native of Great Britain, had 
received his education from his early infancy in France; 
had ſpent his riper years in a profitable employment in that 
kingdom, where all his hopes centered: and ſpeaking of 
the doctrine of natural allegiance, they repreſented it as 

a flaviſh principle, not likely to prevail in theſe times; 

eſpecially as it ſeemed to derogate from the principles of 


” e. | 
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MB wk the court interpoſed ; and declared, that the men» 
= tioning the caſe of the revolution as a caſe any way ſimi- 


* 


lar to that of the priſoner, ſuppoſing him to have been 
born in Great Britain, can ferve no ſpurpoſe but to bring 
an odium on that great and glorious tranſaction. It never 
Vas doubted that a ſubject- born, taking a commiſſion from 
a foreign prince and committing high treaſon, may be pu- 
niſhed as a ſubject for that treaſon, notwithſtanding his 
foreign commiſſion. It was ſo ruled in doctor Story*s caſe: 
| 78 300. and that caſe was never yet denied to be law. It is not in 


- _ ance, and to trantſer it to a foreign prince. Nor is it in the 
power of any foreign prince by naturalizing or employing 
a ſubje@ of Great Britain, to diſſolve the bond of allegiance 

between that ſubjeQ and the crown. 


nion to prove his birth in France, the court permitted it 

_ ' tO be read, the attorney general conſenting. It was dated 

—_— the firſt of June 1745, and appointed the priſoner com- 

= miſſary of the troops of France, which were then intended 
„ to embark for Scotland. 

EG The court, with the conſent of the counſel for the 

5 crovn, permitted the cartel between France and Great Bri- 

tain for the exchange or ranſom of priſoners likewiſe to 

be read; and obſerved, that as it relateth barely to the 


ſubjects taken in arms againſt their lawful prince, are not 


liable to the puniſhments ordinarily infliQed on rebels. 


Lord Chief Juſtice Lee, in his direction to the jury, 


told them, That the overt-aQs laid in the indictment be- 


 _- _ , admitted by his defence, the only fact they had to try was, 
| whether he was a native of. Great Britain; if ſo, he muſt 


ſumption in all caſes of this kind is againſt the priſoner ; 
and the proof of his birth out of the King's dominions, 


% the power of any private ſubje& to ſhake off his allegi- 


However, as the priſoner's counſel had mentioned his 
French commiſſion as a circumſtance tending in their opi- 


exchange or ranſom of priſoners of war, it can never ex- 
tend to the cafe of the priſoner at the bar, ſuppoſing him 
_ to be a ſubject-· born; becauſe, by the laws of all nations, 


conſidered as priſoners of war, but as rebels; and are 
, 2 ing fully proved, and not denied by the priſoner, or rather 
1 de found guilty. And as to that point, he ſaid the pre- 


5 here the priſoner putteth his defence on that iſſue, lietn 
upon 
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upon im. But whether the evidence that had been given 
in the preſent caſe, (which he ſummed up very minutely) 
did or did not amount te ſuch proof, he left to their con- 


ſideration. 


The jury ſound him guilty, but recommended him to 
mercy. He received ſentence of death as in caſes of high 
treaſon 3 but was onda 5 upon the conditions 


| mentioned below.“ 
_ Macdonald at the Suit of 138 


White Mr. Macdonald lay under ſentence of death, a 0 WI. 4179 


creditor of his. Ramſay, obtained leave from my Lord- 


Chief Juſtice at his chambers, to charge him in cuſtody of 


the ſheriff, in an action for a conſiderable ſum of Money: 


and accordingly he was ſo charged. 
In Eaſter term the 21ſt of the King, Mr. Attorney- 


general acquainted the court, that his Majeſty had given 


orders for preparing a pardon for Mr. Macdonald to paſs 


the great ſeal, upon condition of his retiring out of his 
Majeſty's dominions, and continuing abroad during his life; 


and that one of the ſecretaries of ſtate had ſent his war- 
rant to the keeper of the New Priſon to deliver Mr. Mac- 
dinald into the cuſtody of a meſſenger ; but that the keeper 
refuſed to obey this warrant, alledging, that as his pri- 
ſoner ſtood charged in an action at the ſuit of Mr. Ram- 
ſay, he could not deliver him into the cuſtody. of a meſ- 
ſenger, without i incurring the danger of an eſcape. Mr. 
Attorney concluded with a motion, that the proceſs Mr. 
Macdonald ſtood charged with at the plaintiff's ſuit might 
be diſcharged. / 

He was ſupported in this motion by Sir John Strange 
and the ſolicitor-general. It was ſaid by Mr. Attorney, 
but nor ſtrongly inſiſted on, That a perſon under an at- 
tainder is civiliter mortuus; his perſon and eſtate are abſo- 
lutely at the diſpoſal of the crown ; and conſequently he 


is not liable to civil ſuits: And to this purpoſe he Cited 5 Leon. 326. 


Truſſell's caſe. 
Jo this point Mr. Henley and Mr. Ford for the Ig 


tiff inſiſted, and ſo the court agreed, That the later reſolu- 


Jutions have been, and the law hath been long ſettled, that 


an attainted perſon is liable to civil ſuits; but by the rules 
of the court he ought not to be charged, without leave of 


the youre”! or of a Judge at his chambers, - 


The 
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The point reported by Leonard and Croke to have been 
adjudged in Truſſel's caſe came afterwards under conſides 
| ration in actions brought by other perſons againſt tat very 
S man, and was ruled quite otherwiſe*. ä 
3 , The point chiefly inſiſted on by the counſel on the ſide 
1 of the motion was, That to charge the defendaiit in this W 
caſt, ſo as to make his perſon liable, would be a means 
of defeating the King's pardon; becauſe he would be 
| thereby diſabled to comply with the terms of it. It would 
dee in effect ſaying; that his Majeſty ſhall not grant a par- 
eon on theſe conditions; he ſhall pardon abſolutely, or not 
Bi . JJ . | 
| I1.7%VqL this purpoſe they cited Foxworthy's caſe, reported in 
- Sath. 500. 2 Ld. Raym. 848. Far. 153; and the caſe of 
(da. 873) Coppin and Gunner, in 2 Ld. Raym. 1572. | 
5 But the court ſaid, We cannot judicially take notice of 
his Majeſty's intentions touching the pardon. The crown, 
in caſe of pardons, ſignifieth its pleaſure finally and irre- 
_  wocably by the great ſeal, and by that alone. A pardon 
may not paſs at all, or it may be. upon other conditions 
than are ſuggeſted at the bar, or it may be afree pardon: 
and therefore till the pardon is paſſed, it is too early for 
the court to give any opinion upon the main queſtion. 
Accordingly the court gave no opinion, and Mr. Attorney 
took nothing by his motionf. SD 
_ - . Mr. Macdonald having afterwards made his creditor Mr. 
=. | Ramſay eaſy with regard to his debt, the aQion was with- 
: drawn. And he was in December 1749, delivered into the 
= 5 cuſtody of a meſſenger, by virtue of a warrant for that 
=& pur poſe from the Duke of Newcaſtle, one of his Majeſty's 
=_ principal ſecretaries of ſtate. _ „ 
1 N. B. The perſon of a man under an attainder is not 
Wo - _ abſolutely at the diſpoſal of the crown. It is ſo for the 
1 ends of publick juſtice, and for no other purpoſe. The 


; ' 
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* Co. Ent. 246. 4. b. Cro. Elis. 516. Co. Ent. 248. 2 Aud. 38, P 

„ Me, 753: 3 Inſt. 215. 3553 ö 2 
+ V. B. The rule in Foxwoerthy's caſe ſeems to have been ſ: 
overhaſty, and the reaſons on which it is grounded appear to A 

me to be inconcluſive : that in Coppin and Gunner ſeems more 'm 
Equitable ; fince it ſecured to the defendant the benefit of his Ju 


F ardon, without prejudice to the plaintiff, who might reſort for Y 
g latisſection co the effects of the deſendant, if he could find in 
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King may order execution to be done upon him according 
to law, e e he may be charged in cuſtody at 


the ſuit of creditors ut till execution is done, his cre- 6 H. Iv. 6. b. 
ditors have an intereſt in his perſon for. ſecuring their 7: Tromp. Juſt 
. debts: and he himſelf, as long as he liveth, is under the 13. 
protection of the law. To kill him without warrant of 
law is murder; for which the murderer is liable to a pro- 
ſecution at the ſuit of the crown, and likewiſe to an ap- | | 
peal at the ſuit of the widow. For though his heir is Bro. . Appeal 5. — 
barrtd by the attainder, which corrupteth his blood, and ( 18+ 33- * | 
diſſolveth all relations grounded on conſanguinity, yet the _ 
relation grounded on the matrimonial contract continueth 
till death. ” 
And if a perſon under an attainder be heat or dined; | 
or a woman in the like circumſtances raviſhed, they may, 
after a pardon, maintain an action or appeal, as their caſes 
reſpectively may require. And though before a pardon 5 af 215. 
they are diſabled to ſue in their own names, I make no 
doubt that they are intitled to proſecute, according to the 
nature of their reſpective caſes, in the name of the King, 
who will do Sg 4. ad to mn his 3 


N. B. During the trials of the rebels at St. Margaret 
hill, Sautiwark, under the commiſſion of 1746, one of 3 


the priſoners challenged peremptorily, and for cauſe, fo 2 
many of the jurors, that there was not a ſufficient number Y 
left on the panel to proceed on his trial. In that caſe the 4 


court ore tenus (for it was, as hath been already obſerved, P. 1. 

a a commiſſion of gaol - delivery as well as of oyer and ter- 

miner) ordered a new panel, and adjourned for ſeveral days. 

On the day of adjournment the ſheriff returned a panel 

of the ſame jurors who had ſerved through the whole pro- 

. ceeding, thoſe who had been challenged by the priſoner, 

or ſworn before, included; and a ſufficient number ap- 

pearing, he was tried. 

The like caſe happened on the trial of one of the aſ- 

ſafſins in King William's time. Mr. Cook, on the gth of 4 St. Tri, 728 
May, challenged in the like manner, till the jurors re- 733. 
maining on the panel were not ſufficient to make a full 
Jury. Whereupon the court ore 8 ordered a new pa- 

nel, and adjourned to the 14th. On that day his counſel 


dne that a new FI ought not to have been ordered; 3 9 
but 7 1 
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f but that 2 habeas corpora, with a tales, ſhould, have been i 


awarded, according to the opinion in Stanford. But the 


„court declared, that this being a proceeding under a. 


commiſſion of gaol-delivery, as well as oyer and terminer, 


they might, and indeed always do in the like caſe, award 
- © new pannel if ee ore tems, without writ or 


precept. N 


In a mere commiſſion of oyer and terminer, no AED 85 


is ordered till the defendant hath pleaded to iſſue, and 
iſſue is actually joined ; and then it is done by precept in 


the nature of a venire; and if in ſuch caſe there ſhould 


be a want of jurors, an habeas corpora, with a tales, may, 
ſaid the court, poſſibly iſſue ; but no Fales can be granted 
vpon a commiſſion of gaol-delivery. And Mr. Juſtice 


Pawel upon that occaſion ſaid, that if the ſheriff had re- 
turned all new men, without regard to thoſe who appeared 


and were ſworn or challenged on the gth, it had been well 


enough. ä 
The reaſon of the adjournments i in theſe caſes was, that 
the priſoners might have copies of the new panels in due 
time, purſuant to the 7th of King William; otherwiſe 


new panels might have been ordered returnable inffanter. 


The original panel in 1746 was upon great deliberation 


ordered, fitting the court, ore tenus, as under the com- 


miſſion of gaol- delivery; though, as I have already ob- 
ſerved, a precept in eommon form for holding the ſeſſions 
had iſſued under the ſeals 5 the three Chiefs and threes 


Senjor Judges. 
The Caſe of Wi Mas Nicholas, at the Briftol Gaol- | 


| Delivery.” April 4, 1748. 


TE was indi ted for petty treaſon in the wilful Ponger 

of Aune, the wife of Dr. William Rare, to whom 

he was a hired ſervant. - _ f 
It appeared on the trial. that on the 1 3th of April 1 747 
the priſoner knowingly and wilfully ut a quantity of white 


arſnick into a pot ot chocolate, which was provided for 


his 'maſter and miſtreſs, Who both drank of it. It very 

ſoon appeared that they had taken poiſon; and proper 

means being _ * 2 in We time, with great 
* Ne 


2 


FF 


dificulty,: got the better of the diſorder ; but his lady, .. 
who was of a more 2 x i en, was neyer en- 


11 — 2 


s the * recorder direQed; the jury, + 2 ; = * Mr. Juſtice. 
man of the bar deſired to be heard as amicus curie.. He Foſter. 
ſubmitted. to the court, whether the priſoner is not inti- — * 1 
tled to the benefit of the act of general pardon paſſed in ; 
the laſt ſeſſion : he admitted, that the offences of wilful zo G.II.c. 52. | 
murder, petty treaſon, and wilful poiſoning, are excepted; 
but ſubmitted, that the general pardon extendeth to all 
 mniſdemeanars committed . the 1 5th of Tune 1 
That the crime the priſoner ſtands charged with, viz. the 
adminiſtering the poiſon, was committed on the 1 3th of 
April before: This offence, till death enſued, could be 
conſidered in no other light than as a high miſdemeanor: 
It could be conſidered in no other light at the time the act 
took place, and the pardon operated upon it in that light: 
and conſequently the homicide, which was but the con- 
. ſequence of the offence pardoned by the ſtatute, is lie- 
wiſe pardoned. : 
I 0 this purpoſe, be cited and relied on 1 Hale's Pl. 
Cor. 426. f a man give another a mortal ſtroke, and 
< he die thereof within a year and a day; but meſue be- 
© tween the ſtroke and death, there comes a general 
60 pardon, whereby all miſdemeanors are pardoned; this | 
% doth: pardon the felony conſequentially, becauſe the _ 
: « act that is the offence is pardoned, though it be. not | 3H 
4 a felony till the party die.” - 
I o0o this it was anſwered by the recorder, that Hako 
this paſſage groundeth himſelf ſingly on the authority of 
Cole's caſe in Plowden : Crompton lays down the rule Plowd. 4or. 
much in the ſame manner, and cites the ſame authority Crompt. l. 
for it; and ſome other authors have done the ſame. But (See ö i 
the caſe, as reported by P.owden, doth by no means war- | 
rant the rule in the W now contended for. Cole's | 
caſe is Certainly good law, but the concluſion drawn | 
from it by theſe authors is expreſſed in terms too gene- _ 
ral, and without a proper guard; becauſe in the manner 


it is laid doun by them, it Teemeth to * chat se | - 
E 
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TITTY 
degree of homicide is within the pardon, which inter vened 
belwirt the ſtrbke and death; at leaſt, it leaveth it in 
ſome meaſure doubtful; whether it is ſo or not. 
Cs caſe wis no more than this; he was indicted 
e before: the coroner far man ſlaugliter, and the indifment 
-  charged'that he gave the mortal ſtroke on the r2th of 
| "February in the 1 3th year of the Queen, and that the party 
_**  _ died of that ſtroke on the 18th bf June following. Upo! 
13 Elis. e. 28. his arraigtiment he pleaded an àct of genetal pardon, by 
Which all felonies, offences, and miſdemeanors (not thete- 
in excepted) committed before and until the 14th day of 
February in the x 3th year of the Queen were pardoned : 
with an averment, that neither he, or the offence laid in the 
inditiment, ire within the exceptions 6f the act. 
Had the indictment been for murder, as in the pteſent 
cafe it is, this averment had been evidently falfe ; and 
conſequently his plea could not have been allowed; fot 
murder is expreſsly excepted; though mabſlaughter is not. 
The only doubt was, whether the general pardon did reach 
his cafe; becauſe, till the death of the party, no felony 
could be faid to have bern committed by him; and the 
party dying after the day on which the act tobk place, it 
was doubted, whether the act could operate ſo as to par- 
don a felony which was not then completed. 5 
The court took time to conſider; and afterwards agreed, 
that the defendant was within the general pardon : * Be- 
* 'cauſe, faith the book; the ſtroke' was the occaſion of 
« the feldny; the giving of which ſtroke was the offence 
ce and miſdemeanor againſt the Dyeen, which is pardoned by 
ce the aft; and therefore every thing enſuing from that 
« offence is likewiſe pardoned.” Theſe words, 1 own, 
are pretty general, and if they ſtood alone might beget 
ſome doubt: but I think they are ſufficiently explained 
by the caſe, and amount to no more than this, That the 
felony having had its commencement before the pardon 
took place, and being pardoned by the af (for manſlaughter 
vas pardoned) the priſoner was intitled to the benefit of 
the pardon, though the felony was not completed by the 
death of the party till after the act; that the pardon 
Mould operate in favour of the priſoner, in the ſame man- 


— 
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ner 45 it RFP have done, if the felony. had been com- hr 
plete before the act, and in m other manner. 

There is a like caſe in Dyer, where the point is iel Dy 99. pl, _ 
undetermined ; but the book ſaith expreſsly, that the in- 
dictment was de morte hominis, ſed non ex malitia e 
ta, frove per murdrum. 

But how will theſe caſes affect the priſoner at the bar? 
"The court in Colꝰs caſe carried back the felony by. rela- 
tion to the time of the ſtroke; in order to intitle him to 
the benefit of the pardon ; for the felony, had it been 
completed before the ad, was pardoned by the act: but 
in this caſe; the priſoner cannot poſſibly avail himſelf of 

any ſuch relation, ſince the crime he ſtands charged with 
is expreſsly excepted. _. 

Beſides, could he have pleaded the 28 in caſe it 
had been neceſſary for him to have pleaded it? He could 
not. For while the ſpecial pleading of a ſtatute pardon, 
in which there were exceptions of perfons and crimes, was 
' neceſſary, it was always incumbent on the party to 
aver, that neither he, nor the offence laid in the indictment, 
are within the exceptions of the act. This the priſoner 
at the bar could not have done; and conſequently he 
could not have been intitled to the benefit of this act. 
And though the LY ww under conſideration hath diſ- 
penſed with this manner of pleading, and given the party. 
the benefit of the pardon on evidence upon the general 
iſſue, yet ſtill if it appear to the court, either that the 
party is excepted by name, or that the offence charged on 
him is excepted, the court cannot give him the benefit of = 
the pardon. | | 

Perſons intended to ; be pardoned had been put to great 
difficulties in pleading ſpecially : they had failed in point 
of form, or in point of time, or in ſome other circumſtance 
neceſſary to render their plea available-to them: To eaſe 
them of theſe difficulties, and for that purpoſe only, all the = 
acts of general pardon ſince the reſtoration. have taken | . 
away the neceſſity of ſpecial pleading. But the law, in _— 
other reſpects, ſtandeth juſt as it did before; the facts, 
which formerly were to be ſpecially pleaded, muſt now 
appear upon evidence to be true, otherwiſe the party 
cannot have the denefit of the 86. pu. 
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The j jury found the priſoner guilty : and he had judg- 
ment of death, as in caſes bf ad ren,” . was Log 
_ cordingly e executed. 


Fi 


N. B. Yoke ne! Wer e 8 been EY a 
difficulty to account for the true grounds of the ſat. 
1 Z. VI. c. t2; which enacteth, That from Henceforth wilful 
killing by poiſoning ſhalt be deemed wilful murder of ma- 
lice prepenſed ; and that the offenders ſhall ſuffer: as in 
| other caſes of wilful murder of malice prepenſe. 
11 Co. 32 2. Lord Chief Juſtice Coke is of opinion, that this provi- 
Ps ſion in the ſtatute was a ' needleſs caution; ſince wilful 
paiſdning was undoubtedly murder of malice prepenſe, 

and as fuck, faith he, was culled Ne the "cad and "25th 
| of H VIII. . t 
Kel. 32. Lord Chief juſtice Kehag upon the authority of Juſ- 
tice Joner, ſaith, that the ſtatute of 1 E. VI. was but de- 
5  tlaratory of the common law, and an affirmation of it. 
Kel. 13. Lord Holt accounteth for this-a& another way, and 
| aſſigneth two reaſons; Firſt, killing by poiſon did not 
come under Braflon' O definition, i manu hominum perpetra- 
ta; but what doth Bra#on mean by manu hominum ; or, as 
he 'exprefſeth himſelf in a parallel place, oecifio ab bing | 
fata? His own words wilt beſt' explain his meaning, 
1 «Bt eft- homicidium hominis occiſio ab homine facta, fi enim a 
Lib. s tract. 2. * bove, cane, vel alia re, non dicetur proprie homicidium.” 
„ And in the chapter cited by his lordſhip, © Item @ manu 
N * ominum dieitur ad differentiam eorum qui a beſtiis 
E. 16. f. 4. e occiduntür, vel qui mortui ſunt per infortunium.” 
He plainly meaneth homicide by We: intervention _ hu- 
2 man means, nothing more. 
His lordſhip's ſecond reaſon is, 7 hat wilful noiſon= 
ing did not come under the words of 13 R. II. ft. 2: c. 1. 
The words of-the act are, Murdered or ſlain by await, 
4 aſſault, or malice prepenſed. It might not in ſtrictneſs 
of ſpeech come under the words await, or aſſault; but 
certainly a man ho is -wilfully ram is murdered: of 
malice prepenſed. f 

beſieve it never was doubted; whether wilful * 
ing, the moſt deliberate, inſidious, and hateful offence 
againſt the life of man, and at the ſame time the moſt ea- 


fly he as was a capital offence at common 1 * 
| Al 


— 
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All the antient authors ſpeak of it as a ſpecies of wilful = 
felonious. homicide. 1 1 in the places L. 3 tract. 2.c, 
Cited in part by Lord Holl, ſpeaketh of it in that light; + &c. 18. . s. 
and Fleta ſaith, that in bis time men were FAT, and Lib, 1. c. 3. 
hanged, and women burnt for it. 
1 take the true ground of the ſtatute of the 1 E. VI. to 
be this: The 22-.H.. VIII. had made wilful. poiſoning a2 H. VIILc.g. 
high -treaſon, and had expreſsly excluded the offenders 
from clergy, and directed that they ſhould. be boiled to 
death. The 1 E. VI. reduced all treaſons to the antient C. 12. f. 2. 
ſtandard of the 25 E. III. This was a virtual repeal. of | 
the 22 H. VIII. and ſo, in the judgment of the parlia- 
ment, it became neceſſary to make ſome new proviſion for 
the caſe of wilful poiſoning, which undoubtedly deſerved 
a capital puniſhment';- accordingly, by the 1oth ſection 
of the act, the offenders are ouſted of clergy ; and the 
13th enacteth, not in affirmance. of the common law; as 
Kelyng ſuppoſeth, but by way of revival of it, that the of- 
fence ſhall from thenceforth be deemed. wilful murder of 
malice prepenſed, and that the offenders ſhall ſuffer. and 
forfeit as in other * of villul murder. of malice pre- 
pennt 1:2 
The taking away clergy by expreſs words, which is 
dong by the loth ſection, was in my opinion, though Coke 
thinketh otherwiſe, abſolytely neceſſary ; becauſe the ſta- 3 u. vm. 
tutes which ouſted clergy in the caſe of wilful murder, 
were made while the offence of wilful poiſoning did not 
fall under the denomination of murder, but of high trea- Dyer go. 
ſon, in which the crime of murder was merged; and con- s Co. 3 b 
ſequently, | thoſe ſtatutes could not reach the offence of 
wilful poiſoning : and though perhaps the bare repeal of 
the ſtatute, which made the offence high treaſon, might 
have reduced it to the rank it ſtood in at common law, 
it was however thought moſt adviſeable to do it by an ex- 
preſs proviſion, which is done by the 13th ſection. 
The parliament of the 7th of Queen Anne plainly pro- 7 An. e. 21; 
aceded upon the fame cautious principle, in a caſe exactly 
ſimilar to this; I mean with regard to certain capital of- 
fences, which by the law of Scotland were deemed high 
treaſon there. _ 
The firſt ſeQion enaQteth that, after the firſt of July 
3709, no offences ſhall be high treaſon or 9 0 
by - | 
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high treaſon within Scotland, but: thoſe which are high 
treaſon or miſprifion” of high treaſon in Englend; and 
the ſeventh ſection, reciting that the offences therein enu- 
merated had been by ſeveral acts of parliament in Scot- 
land declared to be high treaſon, but that after n ſaid =— 
of July the aforeſaid ad- lament will no force 
or e e that Keen ſhall, after the ſaid 
_ firſt day of Fuly, be deemed capital offences ; and. that 
the offenders therein ſhall ſuffer and be tried in the ſame 
manner as by the laws of N is Provided it in he eule | 
of other capt ital crimes. | . 


The Caſe of 2 7 be” 


T "ITY Summer aſſizes 1748, William r ork, a boy 
of ten years of age, was convicted before Lord 
def Juſtice Willes for the murder of a girl of about five 
years of age, and received ſentence of death: but the 
Chief Juſtice, out of regard to the tender years of the pri- 
ſoner, teſpited execution, till he mould have an oppor- 
tunity of taking the opinion of the reſt of the judges, 
Whether it was proper to execute him or not, upon the 
ſpecial circumſtances of the caſe ; which he reported to 


the judges at 8 in Michaeimas term foo. 


ing. 
The boy and girl were pariſh children; put under the 


care of à pariſhioner, at whoſe houſe they were lodged 
and maintained; on the day the murder happened, the 


man of the ule and his wife went out to their work 


early in the morning, and left the children in bed toge- 
ther; when they returned from work, the girl was miſ- 


ſing; and the boy being aſked what was become of her 


anſwered, that he had helped her up and put on her 


cloaths, and that ſhe was gone he knew not whither. Up- 
on this, ſtriꝭ ſearch was made in the ditches and pools of 


Water near the houſe, from an apprehenſion that the 


child might have fallen into the water. During this ſearch, 
the man, under whoſe care the children were, obſerved. 


. 


that a heap, of dung near the houſe had been newly turn- 


ed up; and vpon removing the upper part of the -þeap, 


he "__ the I of - the child * a foot? s depth un- 
55 | der 
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der the ſurface, cut and mangled in 8, moſt beqhorous 
and horrid manner. | 
D pon this diſcovery, the boy, wh was 6 4017 
perſon capable of committing the fact that was leſt at 
home with the child, was 6 charged with the Tt, which 
he ſtiffly denied. 

When the coroner's jory met, the boy was again 
charged, but perſiſted till to deny the fact. At length, 
being cloſely interrogated, he fell to crying, and ſaid he 
. would tell the whole truth. He then faid that the child 
had been uſed to foul herſelf in bed; that ſhe did ſo that 
morning (which was not true,. for the bed was ſearched 
and found to be clean); that thereupon: he took her out 
of the bed, and carried her to the dung-heap; and with a 
large aide: which he found about the houſe, cut her in 
the manner the body appeared to be mangled, and buried 
her in the dung-heap; placing the dung and ſtraw that 
was bloody under the body, and covering it up. with 
what was clean; and having ſo done, . he got water 1 
waſhed himſelf as clean as he could. 

The boy was the, next morning carried before a 1 
bouring juſtice of the peace, before whom he repeated his 
confeſſion, with all the circumſtances he had related to 


. the coroner and his jury. The juſtice of the peace very 


prudently deferred proceeding to a commitment, until the 
boy ſhould have an opportunity of recolleQing himſelf. 
| Accordingly he warned him of the danger he was in if 
he ſhould be thought guilty of the fact he ſtood charged 
with, and admoniſhed him not to wrong himſelf: and 
then ordered him into a room, where none of the. crowd 
that attended ſhould have acceſs to him. 

When the boy had been ſome hours in this room, 


where viauals and drink were provided for him, he was 


brought a. ſecond time before the juſtice, and then he re- 
peated his former confeſſion ; upon which he was com- 
mitted to gaol. 

On the trial evidence was given of the declarations 
before-mentioned to have been made before the coronet 
and his jury, and before the juſtice of the peace; and of 
many declarations to the ſame purpoſe which tle boy made 


to other people after he cane to gaol, _ eren down: 4 
the 
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the day of his trial; for he conſtantly told be ſtory 


in ſubſtance, commonly adding that the devil put him 


, upon committing the fact. Upon this evidence, with 


ſome other eircumſtanees tending 10 Corrovorate the con- 


x Feffions; he was convicted: © «+ 


'Upon this report of the Chief Juſtice; the pads, 


baving taken time to conſider of it, vnanimouſly agreed, 


-xK, That the declarations. ſtated in the . were 


L eines proper to be left to the Jury. 


3dly, That ſuppoſing the boy to have been guilty of 


this fact, there are ſo many circumſtances ſtated in the 


report, which are undoubtedly tokens of what my, Lord 


er He 6461 Chief Juſtice Male ſomewhere calleth a miſchievous dif- 


\ 


eretion, that he is certainly a proper ſubjeQ- for capital 
puniſhment, and ought to ſuffer; for it would be of very 
dangerous conſequence to have it thought, that children 


| may commit ſuch atrocious crimes with impunity.” 


There are many crimes of the moſt heinous nature, 
- ſuch as in the preſent caſe the murder of young children, 
poiſoning parents or maſters, burning houſes, He. which 


children are very capable of committing; and which they 


may in ſome circumſtances be under ſtrong temptations 
to commit; and therefore, though the taking away the 
life of a boy of ten years old may ſavour of eruelty, yet 


as the example of this boy's puniſhment may be a means 


of deterring -other children from the like offences; and 
"as the ſparing this boy, merely on account of his age, will 
probably have a quite contrary tendency, in juſtice to the 
publick, the law ought to take its courſe ; unleſs 9 85 


Temaineth any doubt touching his guilt. 


In this general principle all the judges concurred: but 
two or three of them, out of great tenderneſs and cau- - 
tion, adviſed. the Chief Juſtice to ſend another reprieve 
for the priſoner ; ſuggeſting that it might poſſibly appear 


on farther inquiry, that the boy had taken this matter 


upon himſelf at the inſtigation of ſome perſon or other, 
Who hoped by this artifice to ſcreen the J og 


from juſtice. - 


Accordingly the Chief Juſtice did grant. one- or hiv 


more reprieves ; and deſired the juſtice of the peace who 
F Took * boy's examination, and alſo- ſome other per- 


ſons 


- 
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IR in whoſe prudence he could . confide, to make the 
ſtricteſt inquiry they could into the affair, and report to 
| him. At length he, receiving no farther light, determined 
to ſend no more reprieves, and to leave the priſoner to 
the juſtice of the law at the expiration of the laſt; but 
before the expiration of that reprieve, execution was re- 
ſpited till farther order, by warrant from one of the Se- 


cretaties of State: and at the Summer aſſizes 1757, he 


had the benefit of his Majeſty's pardon, upon conſidera» 
tion of his entering immediately into the ſea ſervice. 


e The Caſe of Abraham Evans, 


'T the ſeſſions at the Old Bailey, in May. I 749, „ 7h 
| Avery and Abraham Evans were indicted, Avery for 

Ty ſtealing from the perſon of Sir Giles Payne one 
ilk handkerchief, value 124; and Evans for fee 
receiving the ſame, knowing it to be ſtolen. 

Avery was found guilty to the value of 109. and was 
ordered to be tranſported for ſeyen years. Evans was 
| likewiſe convicted of receiving the goods knowing them 
to be ſtolen ; but judgment was reſpited as to him, upon 
a doubt a ee ſentence of tranſportation for fourteen 
Fears can be given againſt him upon the ſtatute of 4 Geo. I. 
6. 11; in regard that the principal felon is found guiliy 
of petty larceny only. 

In Michaelmas vacation: following the judges met at 
Serjeants-inn to conſider of this doubt ; and they agreed, 
una voce, that no judgment can be given. againſt Evans 
on this verdict on the 4 Geo. I, 
| For though that act is expreſs, that per ſons comvified 

of buying or receiving ſtolen goods, knowing them to be ſto- 

ny ſhall be tranſported for fourteen years, yet ſtill it muſt 
mean perſons legally convicted; perſons convicted as 
acceſſaries after the fact under che ſtatutes of 3& 4 W, 
& M. c. g. and 5 Ann. c. 31. But this man ought to 
have been acquitted, the principal felon being convicted 
of petty larceny only; and indeed the indictment againſt 
Avery being. for petty larceny, Evans ought not to have 


been put upon his trial; for the aQts which make receivers | 


of 


— 


0 Fae Gi) where by law an acceſſary may hey and 
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gl EE, 
. ' he underſivod to make them n in ſuch caſes only 


—_— 0 petty rx ate 
| Accordingly, at the next felons Fears w was bauen 


At the Old Bailey ſeſſions i in Ar 1750, one Mr. Clarke 


was brought to his trial; and it being a caſe of great ex- 
peQation, the court and all the paſſages to it were ex- 
 tremely crowded ; the weather too was hotter than is 
n_ * that time of the year. 

| ny/ people, who were in court at this time, frere 
Pers 3 with a very noiſome ſmell; and it ap- 


- + %,* 


to was, that within a week, or ten 0 at at after 
_ the ſeſſion, many people, who were preſent at Mr. Clarke's 


[. trial, were ſeized with a fever of the malignant kind 3 


few who were ſeized recovered. 
"The ſymptoms were much alike in all the patients; 
| *. 1 leſs than ſix weeks time the diſtemper emicely 
ſed. 
wes was remarked by ſome, and T mention it becauſe 
the fame * remark hath formerly been made on a like oc- 
cafion, that women were very little affected; I did not 


acceſſaries to the felony, muſt | 
hs cop 


hear of more than one woman who took the fever! in court, 


though doubtleſs many women were there. 

It ought to be remembered that, at the time this dif- 
after happened, there was no ſickneſs in the gaol more 
than is common in ſuch places. This circumſtance, 
which diſtinguiſheth this from moſt of the caſes of the 
like kind which we have heard of, ſuggeſteth a very pro- 
per caution ; not to preſume too far upon the health e the 
50 barely becgu uſe the gaok fever i is not among the pri ner. 


# 


A. c ke fb. * zu. erben, p. ** . 


15 


For 
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For without doubt, if the points of cleanlineſs and 
free air have been "ara negleQed, the putrid effluvis 
which'the priſoners bring with them in their cloaths, £9c. 
eſpecially where too many are brought into a crowded. 
; court together, may have fatal effects on people who are: 
' accuſtomed to breathebetterair; though the poor wretches, 
who are in ſome meaſure habituated to the fumes of a 
priſon, may not always be ſenſible of any Wore inconve- 
nience from them. 

The perſons of chief note who were in court at this 
time and died of the fever were, Sir Samuel Pennant Lord 

Mayor for that year, Sir Thomas Abney one of the juſtices 
of the Common Pleas, Charles Clarke eſquire one of the 
barons of the Exchequer, .and Sir Danie! Lambert one of 
the aldermen of London. Of leſs note, a gentleman of 
the bar, two or three ſtudents, one of the under-ſheriffs, 
an officer of Lord Chief Juſtice Lee who attended his 
Lordſhip in court at that time, ſeveral of the jury on 
the Middleſex ſide, and about forty other perſons whom 

buſineſs or curiolity bad brought thither, 


Mr. Ie Abney, of whom I can ſpeak from a long 
and intimate acquaintance with him, was a very worthy 
man, learned in his profeſſion, and of great integrity. 

His zeal for the intereſt of his country, which he 
well underſtood, begat in him a ſtrong and early attach- 
ment to his Majeſty and his royal houſe ; which was, if 
I may be allowed the expreſſion, his ruling Paſſion to the 
day of his death. 

He was, through an openneſs of temper, or the pride 
of virtue habitual to him, incapable of recommending 
himſelf by that kind of low affiduous craft, by which 
we have known ſome unworthy men make their * 
the favour of the great. | 

However, his merit was not overlooked. He was 
firſt appointed attorney-general of the Duichy and one 
of his Majeſty's learned counſel ;' then ſteward of the 
Palace Court; afterwards a baron of the Exchequer ; and 
= all, one of the juſtices of the court of Common 

as 
In his judicial capacity he conſtantly paid a * 
; _— to the merits 0 the queſtion, in the light the caſe 

; appeared 
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1 his judgment very ſeldom. miſled 


* ſhort, habe died; thinreciddett a very Eu, th 


man, his Majeſty an excellent ſubjeQ, and. the i a 
2 able ſervant. X 


Nee me 1 gran 


The Caſe of Birds Meadow.” _ 


Juſtice Birch, Elizabeth Meadow was brought upon her 
trial for ſtealing out of a WE: -houſe to the value of 
495 and upwards. 

While the proſecutor was giving his evidence, it was 
obſerved that the priſoner was extremely diſcompoſed, 
frequently fainting and ſcreaming out as in great pain; 
and ſome of the jury doubting whether ſhe had not the 


Pains of labour on her, the court deſired two matron-like 


women to go to the bar to her; and they deſiring ſhe 

might be removed into a private room, it was immediately 
ordered, and the women went with her. One of them ſoon 
afterwards returned, and being ſworn declared, that ac- 
cording to the beſt of her judgment, and ſhe had borne 
twelve children herſelf, the priſoner had the pains of 
labour upon her, though much before her time. The 
court thereupon ordered her back to Newgate, and that 


proper care ſhould be taken of her e nog ** | 


the Jury of ber. g 


* 


Jon Nutbrown's Tak, | | 45 


* 


brown were indicted for burglary in the dwelling- 
| e of one Mr. Fakney at Hackney, and ſtealing . divers 
| goods. It appeared by Mr. Fakney's evidence that he held 
this houſe for a term of years which is not yet expired, 
and made uſe of it as a country-houſe-in the ſummer, his 
Chief reſidence * in Lan; that, about the 1 

8 LS 


* 


\ 


4T Newgate ſeſſions i in January 1750, preſent Lord 
Chief Baron Parker,. Mr. Juſtice Foſter, and Mr. 


T the ſame ſeſſions Fohn 8 aid Miks N 
/ \ 


Bt 
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end of the laſt ſummer;' he removed with his whole fa- 
mily to his houſe in the city, and brought away a conſi- 


derable part of his goods ; that in November laſt: his houſe | 
was broke open and in part rifled ; upon which he re- 


moved the . remainder of his houſhold furniture, except a 


F clock, and a few old bedſteads, and ſome lumber of very 
little value; leaving no bed or kitchen furniture, nor 


- 


| any thing elſe for the accommodation of a family. Mr. 


Fakney' being aſked whether at the time he ſo disfurniſhed 


| | bis houſe he had any intention of returning to reſide there 
= declared, that he had not come to any ſettled: reſolution 
whether to return or not; but was rather inclined totally 


to quit the houſe, and. to 2180 it for the . his | 


term. 
The far the 8 were e charged * was ; ſuffici- 


ently proved; and was committed about midnight the firſt 


of Fanuary laſt. 1 

The court was of opinion, that the proſecutor having 
left his houſe, and disfurniſhed it in the manner before 
mentioned, without. any ſettled reſolution of returning, 
but rather inclining to the contrary, it could not, under 
| theſe circumſtances, be deemed his dwelling-houſe at the 
time the fact was committed; and accordingly. directed 
the jury to acquit the priſoners of the e ; which 
they did; but found them guilty of felony in ſtealing the 
clock and ſome other ſmall matters: and they were or- 
dered for tranſportation. 

N. B. Where the owner quitteth the houſe, anime 
revertendi, it may ſtill be conſidered as his manſion-houſe, 
though no perſon be left in it ; many citizens,. and ſome 
lawyers, do ſo from a principle of good huſbandry in the 
Summer or for a long vacation. See Pop. 42, 52. 4 Co. 
40. and in MSS. Denton and Chapple, a caſe upon a bur- 
glary in the houſe of Mr. Nichols, Eaſter ſeſſions 10 N. 
III. But there muſt be an intention of returning, other - 
wien wat not be 2 0 | 


Jon Howard's E 4. 


1 the o Bailey, July 3, 1751, * Lord Chief 
Baron Parker, Mr. Juſtice Fofter, and Mr. Juſtice 

Bi, 2 Howard was indiQted on the ſtatute for pri- 10 3 
vately © 
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9239 goods the property of Meff: Fhudydr and 

in the warehouſe of Fohn Day. There was another 
$>-7 — in the inditment, charging that the priſoner ſtole 

the gobds of Fohn Day iti lit warehouſe. 
The caſe upon evidence appeared: to be, that Jahn 
Day kept a common warehouſe by the water-ſide, where 
dens wh did uſually lodge goods intended for exporta- 
tion, until they ſhould have an opportunity of putting 
them on board: The goods in the indictment were ſent 
by Fludher and Co. to this warehouſe, in order to be put 
en board a veſſel bound for, and e ſtolen by the 
n in this warehouſe. 

The court was of opinion that this is not a caſe within 
the ſtatute; for by the word warehouſes in the ſtatute 
| are meant, not mere repoſitories for goods, but ſuch pla- 
cls where merchants and other traders keep their goods 
for ſale in the nature of ſhops, and whither cuſtomers go 
to view them: and though the goods in this cafe might 
with propriety enough be laid to be the goods of Fohn 
Day, as they are in the ſecond count; ſince he had the 

and poſſeſſion of them, which made him anſwer- 
able to his principals for them; yet ſtill the ſame objection 


recurreth, his warehouſe was not a place for ſale, but 


merely ſafe cuſtody, 

_ Accordingly, the W being fully proved, the 
prifoner was by the direction of the court found guilty 
of larceny, to the value laid in the indictment, and ac- 
ney of ſtealing privately i in the warehouſe. 


V. B. It hath been generally holden, 1 ! think very 
rightly, that the meaning of this act with regard to ſhop- 
lifting is, that the goods, &c. muſt be ſuch as are uſually 
expoſed to ſale in the ſhop, not any other valuable thing 
which may happen to be put there: and I think the ſame 
equitable conſtruction ſhould take — with regard to 
warehouſes. The goods ſhould be ſuch as are ae ex- 
poſed to ſale in ſuch places. 

And though coach houſes and ſlables, which are like- 
wk named in the ad, are not places for ſale ; yet ſtill in 
the conſtruction of ſo penal a law, I think it will not be 
- . amiſs to Carry the ſame equity as far as may be with * 


* a a__—ffmel2=— ett... i .._ia- > aa; 1 
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b dem. The g6ods ſhould be ſich —— 
4 in thoſe places. 

Bur it bath been very ri ghily Holden, that money is bot 
Within the a& with reſi? to àny of the places mentioned 
in it, the words being goods, wares and merchandizes : | 
for although the word gods may in a large ſenſe take in (Seer P. Wa- 
money, and ofteri doth, yet being connected with Wares | IT — 
unt merchandizes, the fat conſtruction of fo penal a ſta- 
tüte Will be, to cönfine it to goods efuſteim ginerir, goods 
t*poſed to ſale ood 
Abd if it hall appear on the evidence, as it often doth, 
that thibſe places were broke open at the time of the lat- 

1 the caſe will not, in my opinion, come within the 

For the words are, if any perſon ſhall privately 

Nl, which ſeetneth to exclude all caſes where any 

1 of force is uſed to come at + (ite moos" 


The C aſe of e Lord Pitſligo, in the Foal 
h 5 of Lords. 


1 an act paſſed in the 19th of the King, teciting, that 8 II. 
Alexander Lord Pitſſigo, and other perſons therein 

named, had been in actual rebellion, and were fled from 

juſtice, it is enaQed that the ſaid Al-zander Lord Pitflig» | | 

Se, Ec, ſhall ſtand attainted of high treaſon, unleſs they 

ſurrender themſelves to Jaltite on or before the 12th day 

of Tuly 1746. | 

Lord Pitſtigo did not farrender i in obedience to the 

at; and thereupon his lands in Scotland were ſurveyed 

aid ſeized for the uſe of his Majeſty by order of the court 

of Fxchequer in Scotland, putſuant-to the act of the 2oth 2o Geo. II. 

of the King; upon a preſumption that he ſtood attainted* 41. 
by the act of the 19th. His Lordſhip, in due time, pur- 

ſuant to the laſt mentioned act, put in his claim to the 

lands in the court of Seſſion, by the name of Alexander Lord 


bo 2 1 manner ruled upon the 1 sie at Maid- 
fone, Lent aſſizes 1752, in the caſe of George Grimes, indicted | 
on the ſtatute 24. Geo, Tl. c. 45. for ſtealing a conſiderable ſum | * 
of money out of a ſhip in port; though; by part of it conſiſted | 
94 proclamation, but 


. in Portugal money, not made current 
* current. 


Forbes 


* 


. .vWHERTP OKkT.. 

- Farbes of Piiſtigo; ſetting forth that his anceſtor was, by 
letters patent bearing date the 24th of June 1633, en- 
nobled, and created a baron of Scotland by the name, ſtile 
and. title of Lord Forbes of Pitſſigo, which title is now 
deſcended on him; and inſiſted. that he is not named in 


ie act of attainder, and conſequently doth not ſtand at- 
-  »- tainted, nor are his land- ſubject to forfeiture. 45 


To this claim the King's advocate put in an anſwer, 
by which he admitted the patent of creation as ſtated in 


the claim; but inſiſted, that the claimant is the perſon - 
meant and ſufficiently deſcribed by the act. In proof 


| whereof he alledged, that his Lordſhip, and his anceſtors 
have been moſt commonly named and deſcribed, by the 
title of Lord Pitſligo.; particularly in acts of Parliament, 
rolls, and minutes of Parliament, judicial proceedings 
and family ſettlements. All which was made out in proof, 
or admitted by his Lordſhip's counſel. 5 
The cauſe coming on to be heard in the court of ſeſ- 
ſion, their Lordſhips pronounced their interlocutor, by 
which they find, that the ſaid Alexander Lord Forbes of 
Pit ſtigo is not attainted by the act of the 19th of the King, 
and therefore ſuſtain his claim, and decree poſſeſſion to 
BJ 8 
From this interlocutor his Majeſty's advocate in behalf 
of his Majeſty appealed; and the cauſe came to hearing 
in Fanuary 1750. 6 „ 
The Lords ſat ſeveral days upon it. The facts ſtated 
in the caſe on either ſide were made out in proof, or ad- 
mitted at the bar; and a great deal was ſaid by the coun- 
ſel on both ſides on the doctrine of miſnomer, . improper 
addition, and the want of addition, in judicial proceed- 
ings; and how far defects of that kind may or may not 
he aided. But the true point was thought to lie ina 
much narrower compaſs, viz.' Whether the reſpondent 
is the perſon named in the act of the 19th of the King; 
and whether he be ſufficiently deſcribed by the name and 
title of Alexander Lord Pitſlige ? 


+ Mr, Hume and It was inſiſted on by his Lordſhip's counſel, that 
Mr. Forreſter. though the legiſlature in deſcribing perſons or things 1s 
not bound by the ſtrict rules of law, by which all ju- 


dicial proceedings are governed; yet in an act ſo penal as 


i 


that 
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that which is the ſubje& of the preſent queſtion, the per- : 
| ſons who are the objects of it ought to be deſcribed by 
their proper names; fo that one man may not ſuffer tor 
the act or default of another. ; 

It is admitted, that the anceſtor of this Lu wits enno- 
bled by the name, ſtile and title of Lord Forbes of Pitſligo, 
and that this title is deſcended on him. This title there- 

fore is his proper legal name and no other; for titles of 
di ignity have been always holden to be parcel of the name. 

A miſtake in the chriſtian name in an act of the like 
kind hath been adjudged in the Houſe to be fatal ; though 
every body knew who was intended by the act, and every 
part of the deſcription _ ſuited that perſon, and no- 


body elſe. | 
It was a caſe on the a& of the firſt of the late King, (i P. We. 
which enactet, that if Major-general Thomas Gordon Laird 512. 
of Achrntoule and other perſons therein named ſhould not | 
ſurrender by a certain day, they ſhould ſtand attainted. 
'The name of the Major-general, who indeed was Laird 
of Achintoule, and was intended by the act, was Alexander, 
and not Thomas : And the ſingle point in judgment in the 
caſe was, Whether Major-general Alexander Gordon Laird 
of Achiritouls was attainted by the at. 
The court of ſeſſion in Scotland adjudged that he EI} 
not; and updn an appeal to this houſe by the commiſ- 
ſioners fot forfeited eſtates, the opinion of all the judges 
was taken upon this queſtion“: 

Whether, if Major-general Alexander Gordon Laird of 
Achintoule had been brought to the King's Bench bar and 
execution prayed againſt him, the court would have 
awarded execution? And the judges having conferred to- 
gether, the Lord Chief Juſtice of the court of King's 1 
Bench delivered their opinion, that the ſaid court could 
not award execution againſt Alexander; becauſe in award- 
ing execution they muſt purſue the act of Parliament on 
which the judgment is founded. And there upon the de- 
cree of the court of ſeſſion was affirmed. 


+ The queſtion and anſwer of the judges ate here copied 
from the journal, Mr. Peer Williams's report of the judges' 
anſwer is not correct. He is miſtaken too in ſaying that it was 
an appeal ſrom a judgment of the commiſſioners for forfeited 
eſtates. It was an appeal from a decree of the court of ſeſſion 


Pm on the 12 Geo. I. c. 22 J. 7, 8. £ 
F e 
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The like judgment was ſoon afterwards given by the 


- 


Houſe in the caſe of Patrick Farquarſon, who was intended | 
to be attainted by the ſame act, but was therein by miſ- 
: take called Alexander Farquarſen. 


A miſtake in an act of attainder with regard to a name 
of dignity, which is the preſent caſe, hath been likewiſe 
holden: to be fatal. It was in the caſe of Thomas Ormond, 
who being no knight, was attainted by act of Parliament 


by the name of Thomas Ormond knight; and it was holden 


that he loft nothing by the attainder, and that the act as 
to him was void: for, faith the book, it cannot be in- 
tended that he was the perſon attainted, ſihce the. word 
knight is part of the name; and Thomas Ormpnd could well 
ſay that there is no ſuch perſon as Thomas Ormond knight, 


jn rerum natura“. | 


Had the reſpondent been taken after the time limited 


for his ſurrender, he could not have pleaded any thing in 
bar of execution beſides a miſnomer, which he could have 


verified by his patent of creation; and in that caſe exe- 
cution could not have been awarded againſt him; conſe- 
quently he ought now to have the benefit of the ſame plea. 


Or had he been pardoned by the name of Lord Pitſlige, 


and afterwards indiQed by the name of Lord Forbes of 


* Pitfligo, that pardon would not have availed him; and it 


would ſound extremely harſh to x that an act of at- 
tainder ſhall receive a more liberal conſtruction than a 
charter pardon; or that the ſame deſignation of the per- 


ſon ſhall-in one caſe be ſuffcient to deſtroy him, which in 


another would not be ſufficient to ſave him. £5 


be counſel for the crown inſiſted that the whole is re- 
+ ducible to two queſtions ; Whether the reſpondent is the 


perſon intended to be atiainted? And if ſo, Whether he 


55 deſcribed with ſufficient certainty ? | 


72 1r was obſerved by the ſolicitor-general, that there is no 


8 original report of this caſe extant; it is eited in the Vear- book 


Cotton's Re- 

cords 670, 671. 

No. 20. and 
690. No. 27. 


— 


by one of the judges in his argument on another caſe; and 
there is room to doubt whether it did ever really come in judg- 
ment, or was not rather a caſe put by the judge by way of 
illuſtration ; for Thomas Ormond knight was attainted by act of 
Parliament in the rſt of Ed. IV. and in the 12th of EAu IV. 
the artainder was reverſed by Parliament; fo that probably 


the cafe never came in judgment elſewhere.” However, as the 
other judges admitted che caſe to be good law, the book is an 


authority to the purpoſe for which it was cited by the counſel | 
for the reſpondent, | | 
R | The 


J - . 
The legiſlature is not confined to ary preciſe forms of 
_ expreſſion ; if their meaning appeareth with ſufficient 
certainty, that, and that alone, is the true rule of con- 
- firuQion in all caſes whatſoever. 
With regard to acts of attainder, and acts of the like 


kind with that which is the ſubje& of the preſent debate ; 


mwuch greater latitude hath in All ages been taken in de- 
ſcribing the perſons intended, than is complained of in the 


preſent caſe ; and yet thoſe acts have had their full effect 


on the perſons and eſtates of thoſe who have been the ob- 


jetz of them: but if the preſent objection ſhould prevail, 


BE | hoſe attainders, and al purchaſes made under them 
le OS at ae 7 PR. 3 8 


In the act for the attainder of Queen Katharins Howard 33 H. vm. 
and her accomplices, the Lady Rockford, who was the © **: 


widow of the Viſcount Rochford, who had been formerly 


attainted and had ſuffered for high treaſon, is frequently 


named, ſometimes by the ſtile of the Lady Fane Roch- 
ford, at other times by the title of Fane Lady Rochford, 
and is attainted. Neither of theſe titles was in ſtrianeſs 
due to her; and yet by both, different as they are, ſhe 1s 
deſcribed in the act. | 5 „ 

In the fame act, the Lord William Howard, who was 
one of the ſons of the Duke of Norfolt, and the Lady 
' Katharine Howard his wife, are attainted of miſpriſion of 
treaſon, by no other deſcription than Lord William's 
courtefy title. 1 3 


In the act of Oblivion, Sir Hardreſs Waller, Sir II- 12 Car. Il. 


— 


chael Liveſy, Sir James Harrington, Sir Henry Mildmay, . 11. f. 34, 


Sir Arthur Haſlerig, and Sir Henry Vane, among others, 39 % 4. 
are excepted, without any ſort of notice whether they 


were knights or baronets, or of what order of knighthood 
they were. ; | : 1 


By an act of the ſame ſeſſion, Sir Michael Liveſy, by C. 39. 


the ſame genera] uncertain deſignation, is, among others, 
attainted of high treaſon; and his eſtate and the eſtate of 
Sir Hardreſs Waller, by the ſame uncertain defcription of 
their perſons, are veſted in the King without office. 


By an act in the next ſeſſion the real and perſonal eſtates 13 Car. II. 
of Sir 79% Danvers, Sir Join Bouchier, Sit Henry Mild: © 5 ES 
may, Sit James Harrington, 
| | N KY 


— — 


4 


and Sir Arthur Haſſerig, 
„ ( 751 among 
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 ahoig others, by the ſame general uncertain deſignation + 
of their perſons, are veſted in the crown without office. 

And by the fame ac Sir Henry Mildmay and Sir Fames 
Harrington, among others, by the ſame uncertain de- 
Eription, are degraded, and ordered to be drawn upon 


* 


+  Mledges through the ftreets of London to Tyburn with. ropes 


— 


s F 1 5 their necks, 5 and afterwards to be. impriſoned for 
d w. iI. c. 3. By an act paſſed ſoon after the aſſaſſination- plot, 
P Harriſon, — = Durant alias Durance, —— 
"Byerly, —— Plowden and —— Hungate, (blanks being 
left for their chriſtian names) are among others required, 
Als in the preſent caſe,” to ſurrender by a day therein 
named, and in default thereof are attainted of high 
Ter By an act in the time of the late King made upon the 
—_ 2 * like . with the preſent act, Sir David 7. 2 —1 
Sir Hugh Paterſon, Sir Donald Macdonald, Sir Fohn Preſ- 
don, and Sir Jon Mackenzie, without notice whether 
knights or baronets or of what order of knighthood, are, 
among others, required, as in the preſent caſe, to ſur- 
render by a day therein named, and in default thereof 
ure attainted of high treaſon. „ A os he ag 
By theſe inſtances ir appeareth to a demonſtration that 
the legiſlature. never thought itſelf confined to the ſtrict 
rules of law in deſcribing perſons whom it made the ob- 
jects of puniſhment. It was ſufficient that the terms 
made uſe of were deſcriptive of the perſons intended to 
be puniſhed. It never was doubted whether the regicides, 
who are attairited or otherwiſe ſubjected to pains and 
penalties by the acts Juſt now cited, were properly deſ- 
4 tribedz or whether their eſtates veſted in the crown, 
= though the very ſame objection might have been made in 
= - © theircaſes as in the preſent, hat their full title of dignity 
was not ſet forth. It is plain they were men of ſome dig- 
ity, knights or baronets ; and it muſt be admitted that 
All titles of dignity, the loweſt as well as the higheſt, 
are parcel of the name, and that in all judicial proceed- 
+ings the omiſſion of even the loweſt dignity would be 
fatal. The ſame may be ſaid with regard to thoſe who 
' were attainted by the act of the firſt of the late King. 


\ 


— 
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Al with. regard to. thoſe concerned. in the aſſaſſina⸗ > 


tion: plot, they are deſcribed merely by their: ſurnames; 
ang Jet that deſcription was thought ſuffoient to reach 
them. 
3 "XY were all in firifneſs of law. incomplete de- 
ſcriptions of the perſons,” yet they were never ſaid to be. 


inſufficient in the caſe of a Parliamentary. attainder. And © 


what is there in the preſent caſe that diſtinguiſheth | it. from 
thoſe? Let it be admitted for atgument's ſake that Lord. 


— Pitſligo is imperfectly deſcribed, that. his full title of crea=. „ 


tion is not ſet forth in the act; but let it be admitted too 
that he is deſcribed by his chriſtian name, by his dig- 


_ pity (Lord) and by his Barony; by the title by which he 5 
is moſt commonly known, by which his anceſtors wes 


frequently named in acts of Parliament, in the rolls 


Parliament, in their family ſettlements, and in judicial. 


proceedings; and which he hath uſed in deegs executed 


by himſelf, and in his own letters, ſome of which have | 
been read ; let this be admitted, we have it all i proof, 


and then let any man find out the leaſt diſtinction in fa- 


vour of his lordſhip between thoſe caſes and the * 0 


if he can. 
Three cafes have been cited by the counſel on the 


bother ſide, thoſe of Alexander Gordon, Patrick 'Farquarſon, 


and Thomas | Ormond, and one anſwer will go to all of 


them. They do not reach the preſent caſe. The preſent 


queſtion is upon an incomplete deſcription of the perſon, 


but a deſcription not repugnant to truth; thoſe deſerip- "A 


| tions were abſolutely falſe ; they could not with any ſha- 
dow of truth be applied to the perſons: ſuppoſed to be 
intended. This diſtindion between incomplete and falfe 


deſcriptions is implied in the anſwer of the judges in 


Gordon's caſe; © In awarding execution we muſt purſue | 
cc the act of Parliament on which the judgment is 
* founded; in other words, we cannot go contrary to 

the act, we cannot award execution againſt AJexander, 


on a judgment againſt TA; for the law will not in- 


tend that Mexander. and Tomas are the fame perſon, and 
we muſt judicially take notice of legal intendments. 


So in the caſe of, Thomas Ormond, by intendment of 


law Thomas Ormond knight, and horas Ormond yeoman, 


are two different perſons z for knight being a title of T6 


_ 


x 
. - 
* 
* $44 
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n is parcel of the name: "they are in legal eftima- 
co. 4 different perſons as men. bearing two different | 
chriſtian names. 

It hath, been. ſaid, that Lord Firſugo, were he to be 


| 15 u, might. plead his miſnomer in bar of execution, 


at is apfel denied. He could not plead a miſno- 5 


mer: he could 1 ag no other plea than what all people in 


the like circumſtances mult plead, Which is,  *that he ts 


not the ber ſon "named in the aft : this i is. the only iſſue upon 


which be could put his caſe: on that iſſue, which is a 
mere matter of fad, he-mult ſtand or fall; and upon that - 


iſſue, we ſubmit, the preſent caſe. 8 


It hath. hens been ſaid, that 8 — 10 be pardoned 
by the name of Lord Piiſſi go, and afterwards indicted by | 
the name of Lord Forbes. of Pitſligo, fuch a pardon would 


8 not avail him. That likewiſe is denied. He would be 


intitled to the full benefit of ihe pardon pleading it with 


4 a proper averment, that Alexander Lord Forbes of Pitſligo 
named in the. inditmerit, and Alexander Lord Pitſligo 


named in the pardon, is one and the ſame perſon; 5 for 
there would be nothing in this averment contrary to the 
intendment of law, as poſſibly in the caſe of different 


£ chriſtian names there might. ,. 


The counſel having concluded, their 13 put i 


che following queſtion io the judges, and adjourned to the 


next day. 
The great · grandfather of the reſpondent being by let- 


5 | ters patent under the great ſeal of Scotland in the year 
5 s created 2 peer of Scotland, ty * titty of Lord 
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ments, ſometimes 15 the name or ſtile of Forbes of 5. 


flige, and ſometimes Pitflige, and having been commonly 


deſcribed and known in legal proceedings and otherwiſe, 


as well by the name or ſtile of Lord Pitſlige as of Lord 


Forbes of Pitflige, and and the ſaid reſpondent. and his anceſ- 


tors having deen always entered i in the rolls of the Parlia- 


ment of * inn in one proves at of ratification 


* Zee the Py in is caſe of Bred, Oey ad Cordes, 


 oited in Dr. 6 $ caſe, # 111. 


paſſed 


*3 


Pl 


. P 3. 
paſſed in 1681) by the name or tile of Lord Piti; TOP 
and it not being proved or alledged in this. cauſe that any 

other perſon beſides the reſpondent was at or before the 

fling of the act of parliament herein after mentioned 

called or known by the name or title of Lord Pitſligo ;. 
and the reſpondent not having ſurrendered himſelf to juf- 

tice on or before the day ſpecified in the act of the nine- 
teenth year of his Majeſty's reign for attainting Alexander 

earl of Kellie and others-therein named of high treaſon ; 
whether the reſpondent is by virtue of the ſaid act at- 

|. tainted of high treaſon by the name or title of Alexander 
- Lord Pirfligo? %%% tab. 68 
The judges upon conference among themſelves agreed, 

that ſuppoſing the reſpondent to be the perſon intended 

and named in the act, he is ſufficiently deſcribed by the 

title of Lord Pitſſigo; ſince that deſcription, though in- 

complete in point of ſtrit- form, is not repugnant to 

truth; which differeth this from the caſes of Gordon, Far- 

guar ſon and Ormond ; and bringeth it within the rule upon 

which alone many of the acts of attaigder. cited by the 
counſel for the crown, eſpecially. thoſe ſince the reſtora- 

tion, can be ſupported*. VVV 
But leſt by giving a categorical anſwer to the queſ- 

tion as ſtated, they might be thought to give an opinion 
on 4 matter of fad as well as on the point of law (which 
they will always avoid) it was agreed that my Lord 

Chief Juſtice in delivering the opinion of the judges 

ſhould acquaint their lordſhips, that the judges do not 
preſume to give any opinion whether the reſpondent is the 

_ perſon named in the act, that being a matter of fact of 
which their Lordſhips are now the proper judges, and in 

8 proceeding in Weſtminſter-hall it would be the province 
of .a jury; but it their lordſhips are ſatisfied that the 

, reſpondent is the perſon named in the act, the judges are 
of opinion that he is ſufficiently deſcribed and well at- 

Su OE I WOE Co, 2 Jo 

- Accordingly the next day my Lord Chief Juſtice * 
delivered the opinion of the judges to the effect above 
mentioned. 3350 3 OS 
— v8 Ia the proceedings againſt the Earl of March, upon which 
ble was attainted in the 4th of Edzu. III, he is ſtiled throughout 
the record, Roger de Mortimer, (See p. 390, 391), © 
Eo. e 5 Lord 


* 
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Lord Ebakcetior ſpake largely, declaring. bis concur. 
13 ence with the opinion of the judges in point of law; 
and the houſe unanimouſiy * the e Fang 
diſmiſſed the claim. . >. 45 


The Caſe of John nn Efer 3 bi 
Lord Jobn Drummond, in the Houſe of Lords. 


ARS Lord Drummond, commonly called Duke of 
J Perth, being ſeized in fee of the lands and earldom 
df Perth, by deed of ſettlement dated the 16th day of 
June 1743, granted, ſold and diſpoſed of his ſaid eſtate 
to Thimas Drummond of Logiealmond eſqr. and his heirs, 
but redeemable in manner herein after mentioned, upon 
truſt for the payment of all bis the ſaid James's debts, 
and ſubſect to his debts and to ſome prior charges then 
ſubſiſting; upon truſt to pay to the ſaid James during his 
life an annuity of two hundred pounds ſterling; and 
after his deceafe upon the like truſt for his brother the 
. ſaid Fohn Drummond during his life: and upon farther truſt 
ER convey the premiſes, ſubject to his debts and the ſaid 
annuities, to Join Drummond uncle to the grantor in tall 
general, remainder to his ſiſter Mary Drummond in tail 
general, remainder to the truſtee himlelf i in tail general, 
remainder to the right heirs of the grantor. _ 
And upon farther truſt to pay to ſuch wife as the grantor 
ſhould Marry, during her life, an annuity of 10,000 
marks Seats, for the ſeparate uſe of ſuch wife; and not - 
"48 to be ſubje& to the grantor's jus mariti. 
| _ "Then followeth the power of redemption to which the 
whole diſpoſition is made ſubject, uz. that after pay- 
ment of the debts of the ns the 3 ſhouls * 


4 


4 
- + The 3 1 Py N thi as it fandeth ow . 
| Lords“ Journal is: That the reſpondent is fully and effectu- 
. ally attainted by the act of the 19th of the King by the name 
* or title of Alexander Lord PFit/ligo.” But the Lord Chief 
Juſtice did geliver the pinion with the caution and reſerve” 
touching the ſact of the identity of ehe perſon, as above re- 
ported, though the Journal is ſilent as to that matter, the opi- 
phion deliyered in ning not being Cas explicit in that 


ſeſnect. 
the 
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the heirs of their bodies reſpectively, by the heirs of tlie 
body, male or female, of the ſaid grantor, and failing ſuch 
| heirs, by the heirs of the body, male or female, of the 

faid Fahn Drummond his brother, on payment of 200/, 
| terling. to the truſtee, his heirs and aſſigns, at the mar- 
-croſs of Edinburgh ; or in their abſence to the pro- 
of the bailiffs, dean of Gild, or treaſurer of 


| Y 
I Bat 
At the time this deed was executed James Lord Drum- 
. mond the grantor had entered into the treaſonable engage 
ments with the pretender, of which ſome account is given 
by Mr. Murray in the trial of Lord Lovat ; and his bro- 
ther the ſaid John Drummond was a captain in the French 
ſervice; and both the brothers afterwards engaged in the 
rebellion of 1745... 
Juanes Lord Drummond the grantor, not withſtanding 
the diſpoſition. of the eſtate, continued in poſſeſſion and 


© received the rents and profits to the day of his death ; * 


and 7 homas Drummond the truſtee” knew nothing of the 
| deed at the time it was executed, never had the poſſeſſion 
of it, nor ſo much as ſaw it. 


By the act of the nineteenth of the King reciting, that 19 C. ll. c. 31; 


the ſaid Fames Drummond and Join Drummond his os 
ther and other perſons therein named did on or before 
111 of April 1.746 levy war againſt the King 247 were 


fled from juſtice, it is enacted, That if the ſaid James 


Drummend and John Drummond. Sc. ſhall not render 
themſelves to juſtice on or before the 12th of July 1946, 


they ſhall from and after the 18th of April 1 746 ſtand and 
be adjudged attainted of high treaſon to all intents and 


purpoſes whatſoever; and ſhall ſuffer and forfeit as per- 


. ſons, attainted of high treaſon by the laws of the ad | 


ought to ſuffer and forfeit. 


James Lord Drummond died on the 1 ith of May 1 105 : 
in his paſſage to France after the action at Cullogen ; and 


the ſaid Jol his brother and preſumptive heir did not 


ſurrender purſuant to the act, and ſo became attainted; 


and the court of Exchequer in Scotland, purſuant to the 


89 


act of the 2oth of the King, cauſed the eſtate comprized 20G. Il. e. 41. 


jn the ſettlement to be ſeized and. ſurveyed for his Ma- 
ſelty s benefit, as being forfeited by that n.. | 


Thong : 


| i 90 . : ET | 
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Ins ; as Drumms | the truſtee 0 zn e een 


Thomas | 
; of the 16th of June 1743» put in his claim to this eſtate 


in due time in the court of ſeſſion in Scotland, purſuant 
to the laſt· mentioned ſtatute, and founded his claim on 


that ſettlement ; alledging that the ſaid John Drummond 
was never ſeized of, nor intereſted in the ſaid eſtate, but 


that the claimant had right thefeto by virtue of the laid 


ſettlement. 
Tuo this claim bis Majeſty's advocate, on behalf of his 
| Majeſty, put in an anſwer, inſiſting on his Majeſty's 
ht grounded on the attainder and the forfeiture of 
Ja Drummend; and the cauſe coming to hearing before 
| the court of "oa that court found that the ſaid Join 
Drummond was upon the eleventh of May 1746, when the 
ſaid James his elder. brother, died, capable to take by de- 
cent from his ſaid elder brother ; ; and that the eſtate in 


Was forſeitable and forfeited by his treaſon and attainder; 3 
and that the. ſaid truſt Icon to the claimant is ot 


mend; and thereupon, diſmiſſed the claim. 


223. +» 


From, this decree the truſtee Fohn . . * 


and the cauſe came to hearing in April 1751. 
 _ Two queſtions, were made in this cafe ; firſt, Whe- 
ther by * laws of Scotland the ſettlement of the fix- 


teenth of June, 1743 was void, as having never been 


delivered to the grantee or any perſon on his behalf, 
but remaining n in the poſſeſſion or power of the 
grantor ? 


This. point 3 not n laboured by the counſel for | 


the appellant ; and as what was ſaid upon it on either fide 


was grounded on the laws of Scotland, by which the 


validity of all Scotch. ſettlements muſt be determined, and 
which Ido not underſtand, I will not take upon me to 
report the arguments on that point. 


Mr. Hume and The ſecond queſtion was, ſuppoſing the ſetlenient to 


Mr. Yorke. be void, and that James Lord Drummond died ſeized in 
ee, Whether his brother the ſaid Jon Drummand did take 
dy deſcentany eſtate in the * which was forteitable 

. by his attander f HY | 


5 The 


queſtion did then deſgend to the faid John his brother, and 


/ 


ö 


8 
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The counſel for the appellant argued, that he did 


not; that he was incapable of it; he had no heritable 


blood in him on the eleventh of May-1746, the day his 


brother died ; for, not having ſurrendered purſuant to the 


| | a& which attainteth him, he is now to be conſidered as 


IN he had "wg 2Qually Fl IRA before the death, of 
| his brother, he could not have taken by deſcent ; the land 


muſt have eſcheated. Lord Chief Juſtice Coke is full to 1 loft. 13. . 


| this point; „The father is ſeized of land in fee holden 
« of J. &, the ſon is attainted-of high treaſon, the father 


« dieth, the land ſhall eſcheat to J. S. propter deſectum 


te ſanguinic, for that the father died without heir: and 


« the King cannot have the land, becauſe the ſon never 


&« had any thing to forfeit.” 


Lord Chief Juſtice Hale putteth a ſtronger caſe on the 1 Hale as 


ſame principle; If there be a father and two ſons, — 
5 and the elder ſon attaint ſurvive the father but a day, 
* and die without iſſue, the ſecond ſon cannot inherit, 
“ but the land ſhall eſcheat pro defectu heredis ;” and if 


in the preſent caſe the land eſcheated, the whole proceed- - 


ing in the Court of Exchequer i in Scotland, of which the 
KF 2ppellant complaineth, is void; it is coram non judice 3 
for that court hath no juriſdiction touching eſcheats, 
which by the law of Scotland are cognizable only in the 
court of ſeſſion., 


It muſt be admitted, that the attainder of Jahn Drum- 


mond was not complete till after the 12th of Fuly.; but be- 
ing then compleated, we ſay the ſtatute expreſsly carrieth 
| it back to the-eighteenth of April preceding, to all intents 
and purpoſes what ſoever. 

And it he had been poſſeſſed of any other eſtate, and 


between the eighteenth of April and the twelfth of July 


had made a ſettlement of it upon the moſt favoured con- 
ſiderations, for payment of his debts, or in conſideration 
of marriage ; or had ſold it .for a valuable conſideration 
aQually paid, his attainder would have over-reached this 
ſettlement or ſale. He would have been conſidered by 
virtue of this retroſpective clauſe as a man diſabled and 
under an attainder at the time the ſale or ſettlement was 


_—_— : 


a perſon attainted from the eighteenth of April preced- 


| 
0 


* * 
* . 
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SY . And ſhall he now be conſidered as a perſon under 


an attainder to one purpoſe alone, and not to al other 


_ purpoſes ? 


We are not now in the BRO ofan «AA in the ordinary | 


courſe-of Juftice ; in thoſe caſes, it is true, no corruption 
of blood is wrought till an actual attainder, though upon 
an attainder the forfeiture hath relation to the time of the 
treaſon committed; which relation is a mere fiction of 


law, introduced for the purpoſe of over reaching meſne 


incumbrances ; but we are in the caſe of a parliamentary 
adjudication ; the legiſfature hath pronounced judgment of 
attainder upon Join Drummond and others; and jn pro- 
nouncing that judgment hath determined the time from 
which it ſhall operate 7o every intent. 
The counſel for the crown inſiſted, that on the ele- 
venth of May 1746, when James: Lord Drummond died, 
Jos Drummond was capable of taking the lands in queſtion 
y deſcent, and remained ſo till after the 12th of uh: 
that during all that interval, the eſtate veſted in him, for 
it muſt yeſt ſomewhere on the death of James; and in the 
crown it could not veſt by eſcheat, while there was an heir 
in being capable of inheriting : and conſequently Fon being 
ſeized at the time of his attainder, the lands became for- 
feited, and are now veſted in the crown by the 8 88 
proviſion of the act of the 20th of the King. | 
This cannot be denied upon a ſuppoſition that Jann 
Drummond took by deſcent from his brother; and there- 


fore it is ſaid, that he was not capable of inheriting; that 


he muſt be conſidered, by virtue of the retroſpective 
; clauſe, as under an attainder from the 18th of April pre: 
ceding his brother's death. ' 

"This will receive a very ſhort anſwer. AQs of parlia- 
ment, like wills, are to be conſtrued arcording to the plain 
obvious intent of the makers ; the intent of the retroſpec- 
tive clauſe was to determine the time to which the for- 
feiture ſhould relate, in order 1 protect the title of the 
crown againſt all incumbrances 4 ſequent to that time; this 
was clearly the point, and the 
had in view; to imagine that the legiſlature intended to 

defeat the title of the crown upon the contingency which 
| hath happoped i in the FI caſe, Dy it | night. have bop 
pe 


only point the legiſlature 


1 * 
5 } 


| of July. 
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| pened in the caſe of every man attainted by the att) would 
be to ſup oſe, that it intended to defeat and to proteQ the 


and the ſame proviſion in the act: this is too abſurd to be 


For it is a known rule in law, that general LR in an 


| imagined ; and therefore the conſtruction contended for, 
grounded on the general words, fo all intents and purpoſes 
| avhatſoever, cannot be ſupported by any rule of conſtruc- 
„ 2 | | 


act of parliament are not to be carried beyond the plain 


| intent of the act; eſpecially where the rights of the crown 
| would ſuffer by ſuch a latitude of conſtruQion. 


The counſel having concluded, the Houſe put the fol- 


lowing queſtion to the judges, and adjourned to the next 


day; Whether by the law of England, Fohn Drummond, 
ſecond ſon vf the late Lord Drummond, was on the 11th 


day of May 1746 capable of taking lands by deſcent; 


and whether by his not rendering himſelf to juſtice on or 


before the 12th.day of Fuly 1746, according to the act of 


the 19th. year of his preſent Majeſty, ſuch deſcent became 


| diveſted or avoided fo as to prevent the forfeiture in pre- 
| judice of the crown. | 


The judges upon conference | among themſelves agreed, 
forfeited by his attainder. They conſidered the act in 


that the perſons therein named did on or before the 18th of 
April. 1746 levy war againſt the King, and were fled 
from juſtice ; and then proceedeth to attaint them, if they 
do not render themſelves to juſtice on or before the twelfth 


| that the intereſt deſcended to John Drummond, and was 


the light of a parliamentary outlawry. The act chargeth, 


This being an attainder out of the ordinary courſe of V. Bro. Rela- 


| Juſtice, it was proper on all accounts to fix the time to 


which it ſhould relate, for avoiding all meſne incumbran- 


tion, 43. 


ces; the legiſlature hath done it, and in ſo doing, hath 


acted in exact conformity to the common law in the caſe 


'of an outlawry for high treaſon in the ordinary courſe of 
Juſtice : in which caſe the attainder relateth to the time 
of the treaſon laid in the indifment. Accordingly in the 


preſent caſe the attainder is, by the retroſpeQive clauſe / 
in queſtion, carried back to the very day on which the 
| | treaſon 


1 Hale 361. 
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ä treaſon is by the preamble charged to have been com- 

5 7770 ern, 3 
3 This fully accounteth for the retroſpeQive clauſe, and 
= -- fixeth the ſenſe of it. It was plainly inſerted in ext 


_ -conformity to the common law, and muſt therefore be ac- 
commodated to the rules of law in ſimilar caſes ; for it is 
a ſafe rule of conſtruction, that ſtatutes, made in imita- 

tion of the common law, ſhall be expounded according to 

the rules of law in like caſes. 7 ok 
Let it be ſuppoſed, that John Drummond had been out- 
lawed upon an indictment for this treaſon, and that the 
indictment had charged the fact to have been committed, 
as this act doth, on the 18th of April 1746; his attain- 
der for the purpoſe of avoiding all meſne incumbrances 
would have related to that day; and yet if, pending the 
proceſs of outlawry, his brother had died ſeized of the 
eſtate in queſtion, it would undoubtedly have been for- 
feited by John's attainder ; for he would have been conſi- 
dered during the pendency of the proceſs of outlawry, as 
a perſon capable of taking by. deſcent. And conſequently 
in the preſent caſe he muſt, in conformity to the rule of 
lau in the caſe of an outlawry, be conſidered as a perſon 
capable of inheriting and holding on the eleventh of May, 
nnd thence forward to the 13th of July; an interval ex- 
-aQly analogous to the pendency of proceſs of outlawry at 

5 common law. . 5 
The next day the Lord Chief Baron, in the abſence of 

- the two Chief Juſtices, delivered the opinion of the judges; 

that the ſaid Join Drummond was on the eleventh of May 
1746 capable of taking lands by deſcent; and that by 
his not rendering himſelf to juſtice on or before the 12th 
of July 1746, according to the abovementioned act of the 
Igth year of his preſent Majeſty, ſuch deſcent did not be- 
come diveſted or avoided ſo as to prevent the forfeiture in 

„ prejudice of the crown. And the Lords immediately af- 
8 firmed the decre. A 
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4 The Caſe of Captain John Gordon, in the Houſe 

x R Jane Gord, by ſettlement dated tgth Oober (see Dairymp. 

\ 23.1715 entailed his barony and lands of Park in Scot- on 8 - 
and on himſelf for life, remainder to William Gordon his gta 2 

| deſt ſon and the heirs male of his body; remainder to 1 

a e heirs male of Sir Fames's own body, with ſeveral other 

| ſubſequent limitations. 3 

: By this ſettlement William Gordon the fon, and other 

: heirs of tailie, are, according to the forms uſed in Scot- 

f land in the caſe of ſtrict ſettlements, prohibited to alter 

i the courſe of ſucceſſion by alienation or by any charge 

g on the eſtate : or by any acts civil or criminal, even trea- 


. ſenable afts, whereby the ſame may become eſcheat or 
forfeited: and all acts to be done by any perſon in poſ- 
| ſeſſion under the entail, contrary to this prohibition, are 
declared to be null and void as againſt the perſon next in 
| ſucceſſion; who, in caſe of ſuch contravention, ſhall ſuc- 
ceed to the eſtate in the ſame manner, as if ſuch contra- 
| vener were naturally dead. _ 3 | 
Sir James Gordon died, and his fon William Gordon, 
then Sir William, became duly ſeized under this ſettle- 
ment. : | 
He took a- part in the rebellion of 1745, and was at- 
tainted by the aq of the nineteenth of the King; and his 
barony and lands of Park were ſurveyed and ſeized to 
the uſe of his Majeſty under the act of the 2oth of the 20G. II. c. 41. 
*. John Gordon, who is Sir William's next bro- 
ther, put in his claim in the court of ſeſſion in due time, 
and in that claim ſtated the ſubſtance of the ſettlement 
of Oftober 1713, with the prohibitory and irritant clauſes 
' before-mentioned, and inſiſted, firſt, that Sir William had 
long before his attainder incurred an irritancy, as they 
call it, of his eſtate, by creating an incumbrance on it in 
favour of one of his creditors ;. and that thereupon the 4 
- eſtate devolved immediately upon him - (die claimant) as 1 
next heir in tail, under the limitation to the heirs of 
- EA Rook pong Io | the 
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Mat in Fs Was no ſuch 


= incurred, 5 Sir William by committing the — trea- 
ſion did contra vene the prohibitive clauſe, and loſt his 


title to the eftate,” which thereby immediately fell to the 


* * N 
WESC. claimant. 


And thirdly, That Sir William could' at the work fps 


ſi pon hid hinder only ati eſtate for his own life, and 


death the premiſes in queſtion muſt devolve upon 


f the d aimant, and the other heirs in tail. 


To this claim his Majeſty's advocate put in an anfwer; - 


and, as to the irritancy ſuppoſed to be incurred by the . 


cum brance, inſiſted, that .as Sir William Gordon might by 


the law of. Scotia have been telieved againſt that irri- 
tancy, if the claimant had endeavoured in due time to take 
advantage of it, it ſhall not now be ſet up to over-reach 


the title of the crown by the attaitider. 


And as to the ſecond and third points inſiſted on by the 
claim he relied on the ſtatute of Queen Anne, where- 


by perſons attainted of high treaſon in Scotland are made 


liable to the fame forfeitures as perſons attainted of high. 


| 26H. "= « treaſon in England; and on the ſtatute of H. VIII, where- 


by all eſtates of inheritance are made ſubje& to forfeiture 


for ugh treaſon; and inſiſted that Sir William Gordon 


was, by virtue of the ſettlement of Oober 171 3, ſeized 


_ of an eſtate of inheritance in the premiſes at the time of 


| his attainder. 


- e 


The caſe coming on to be heard before the count of 


ſeſſion, their Lordſhips r their decres to the 
effect following. 


They find that Sir William Gordon is by the enthil dil | 


| abled from alienating or incumbering the eſtate in queſtion, 
or altering the courſe of ſucceſſion in prejudice of the 


claimant and other heirs in tail; or from impaifing their 
title to the ſame after his death; and that therefore the 


aid eſtate i is by Sir William's attainder, forfeited to the 


' ® See Bendlee, pl. 12 Gift in tail, upon 4 e ſome⸗ 
thing ſimilar to this, he donee committed treaſon and was 


attainted. Adjtidged that the title of the Crown under the 41. 
tainder was not affected by this condition. 


and agaiaſt the wiſdom and policy of the law. ; 


It was a condition repugnant to the nature of feudal tenüre, 


Crown 


ls ba". 


ron baly during his liſe; and that the cla 


4 


right to the ſame after the death of Sir M a 


* 


hey alſo find, that the irritancy alledged to bees 


| Ws by Sir William by the incumbrance in favour of 


his creditors, not having been in due time taken advan- PI 


tage of, the forfeiture by his attainder . cannot no be 


over-reached on prewaen of that i Irritancy and decree 


-/ / accordingly. 


From this 8 both On ppealed.. His Mated «ſty's ,, 


advocate from that part of it which declarzth — Bie 5 
William Gordon forfeited. during 


his life only; and that 


the claimant and othef heirs. in tail will be intitled after 


his death. 11 


Se from: that-part, "which: daglareth.- hatches 


* 


forfeiture by the attainder cannot be over- reached on pre- 
AN the Saul came to hearing in 


tence of the irritancy. . 


April 1751. 


I ſay nothing 5 what was, 1 on . fide upon 


Mr. Gordon's appeal, becauſe the e 5 it ee en- 
. on the laws of Scotland. 5 


#54. 


wy 0 17 wo points were aca upon the Lord , ap- 


peal. 


va irſt, Whether Sir William Gordon was, by 1 $, a | Y 


a; of Scotland, ſeized of any eſtate of inheritance. in the pro- 
miſes in queſtion at the time of his attainder? 


- Secondly; Whey ale or intereſt was forfeited. by bis 


| attains 2 


It -was inſiſted on in. behalf of hs >> AW and: not 
much controverted on the part of Mr. Gordon, that Sir 
William wus ſeiſed of an eſlate in tail-male in poſſeſſion ; 
and that ſuch eſtate; though not alienable or chargeable 
by him longer than for his own life, is by the law of Scot: 
tand deemed an eſtate of inheritance. 

And on the other hand; i it was an on e part af 
the Crown that the limitation to the heirs-male of the 
[body of Sir James Gordon on failure of iſſue- male of Sir 
William (who was his eldeſt ſon) is not by the law of 
Scotland an eftate-tail executed in Sir William; but is a 
ſubſtitution, as they call it, in nature of a remainder creat- 


ed in- favour of the younger ſons of Sir James, 88 not 


affeaed 125 the attainder of Sir Willium. 
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HE REPORT. 


The point principally laboured by Mr.” Gordon's coun- 
fel was, That admitting Sir William to have been ſeiſed of 
an eſtate of inheritance," yet, ſince by the la vs of Scotland 
he could not alien or incumber it for more than his on 
life, (which the counſel for the Crown admitted) the 
conſequence is, that he cannot forfeit any 


Before the gatute 4. denies PA meint, wid was then 


ed is Wied of > tonditionalice, could, eff prolem 


ſoſcitatam, alien or incumber the fee at his pleaſure; and 


in conſequence of that, he could likewiſe forfeit the fee for 
Treaſon" of felony. 


By having iſſue, the de atitexed to the fon was 
eobſidered: as performed to three purpoſes; to alien, to 


forfeit, and to incumber. , But when the ſtatute de donir 


took away the "tenant's power of alienation, it was con- 
antly holden that fre could not forfeit for treaſon or felo- 


ny; though there is not a word in the ſtatute which directly 


greater eſtate | 
in the premiſes than during his life; and this, they ſaid, - 
| 7 agreeable to the one of ous mn 


cometh up to the caſe of focfeitures. The words are 


4 Nen habrant poteflatem alienandi : but the judges, by an 
equitable conſtruction of the ſtatute, held that the power 
of foffeiting was included in the word aßßenandi; for, faith | 


my Lord Cote, foris-facere, is alienum facere. 


By the ſtatute of treafons the forfeiture of be | 


eftares is given to the Crown in very general words: but 


the rule was, That the act doth not extend to lands in tail; 
for tenant if tail ſhall forfeit no more than he may 


kawfully forfeit, that is, for his own life * and the general 


words of the 4 do not abrogate the ſtatute de dini. 
The like rule is laid down upon the conſtruction of the 
ſtatute of proviſors, where the words creating the forfei- - 


ture are very general; the rule is, Tenant in tail ſhall 
ſorfeit no more 2 my lawfully forfeit, that is, for 
his own life. 

The ſame rule wile with regard to eflates: tall of 


1 gift of proviſion of the Crown. When the 34th of H. 


| vul. had rendered them unalienable by the tenant in tail, 
the e judges, ms — n ſtatute, conftant- 
= Hs ty | 


18 


THE/REPORT. 


| held that. they were forfeitable only during the life of: Hale 


the tenant-by his attainder for treaſon or felony. _ 
From theſe inſtances, they argued, it appeareth, that 
the wer of alienation and à capacity to forfeit con- 
ee hand in hand. It was thought unteaſonable 
and 1 natural juſtice, to carry one beyond the other? 
and therefore in the preſent caſe, admitti that Sir Wit 
Fam Gordon was at the time of his OY.” ſeiſed of an 
eſtate · tail in the premiſes, yet, ſince by the law of "Scot= 
land he had no power over the eſtate more than for big 
1 life, he could not forfeĩt more than his kſe-inereff 


in it. 


The nal for the Crown relied on the a of the 5th (Mr. 3 


of Queen Anne, which hath incorporated the law of Eng- Pore Lend 2 


land, with regard to high treaſon and the forfeitures for 
it, into the law of Scotland, as effeQually as if every Fng- 
lifſb ſtatute and rule of law touching thoſe matters had 
been tranſcribed: and enacted in it; and therefore, what- 
ever ſtatutes did ſubſiſt in Scotland before this act, by 
which eſtates-tail were protęcted againſt forfeitures: for. 
high treaſon, they ate now totally repealed. 
It is true that from the making the ſtatute de deni to 
the 26th H. VIII. eſtates- tail were not forfeitable for high 
treaſon, they are not forfeitable for felony to this day; 
but the law in this caſe was not founded on the princip | 
laid down on; the other ſide, that a capacity to forfeit an 
a power of alienation always went hand in hand, or were 
in the nature of convertible terms; it reſted on a much 
ſtronger foundation, viz. upon the words of the a it. 
ſelf; * The land ſhall remain to the iſſue of them to 
«© whom it was given, after their death; or revert to the 
© donor or his heits if iſſue fail.” 

So with regard to eſtates-· tuil of the gift or proviſion of 
the Crown, they, after the 34th of H. VIII. were holden _ 
to be unforfeitable to the prejudice of the heir in tail; not 


upon the principle relied on, but from the expreſs words 


of the act. After the death of ſuch tenant in tail the 
* heir in tail may enter, have, and enjoy the lands ac- _ 
* cording to the form of the firſt entail ; the ſaid recove- 
10 1 er . 1 * ar 8 ö 2 be had, DONE, 
X75 08 of 


. 
* 


8 5 


3 


| 4 or fo Fred, by 


TE . 
fas” 0 | 

or againſt ſuch tenant in tail, to che 

© contrafy notwithſtanding.” 

It was. upon the foot. of theſe expreſs. proviſions, char 5 


the heir in tail ſhall after the death of the tenant hold and en- 
Joys that"theſe eſtates were protected from forfeitures : but 


Saf 


| the 26th of H. VIII. repealed the ſtatute de donis as far as 


concerneth forfeitures for high treaſon, as the 5th and 6th 


of, Ea. VI. did that of the 34th H. VIII. 


And how was this repeal effected? Not by any expreſs 
declaration to that purpoſe, but by enacking, That 
5 every offender being lawfully convicted of any manner 


| 66 of high treaſon ſhall loſe and forfeit.to the King, his 


_ fender ſhall have of any eftate of®inheritance within the 


* King's domimons at the time of ſuch treaſon committed, 
& or any time after; ſaving to all perfons, other than of - 


| N tenant in tail in 
: : remainders were barrable by 
till that act operated upon his eſtate, it was under the 


| ed capable of forfeiting 


ä the words of the 26th of H. VIII; 
of E. VI. runneth in the fame form, as 1 as | concerneth | 
the preſent queſtion. _ 
hy theſe ftatbtes all eſtates-tail were 854 liable to 
4 forfciture. for high *treafon, ar being eftates of inheri- 
- . Jance. It was their deſcendable quality which brought 
them within the acts; that quality alone was regarded, not 


heirs and ſucceffors, all ſuch lands which any ſuch of- 


ee fenders and their heirs, all ſuch right as they might 
©*"have' had if this act had not been made. Theſe are 
and the 5th and 6th 


whether they were alictable by the tenant in poſſeſſion.” 

' Fot it is well knaprn, that long before the 26th of H. 
poſſeſſion had an abſolute power 
over the eſtate. He could bar his iſſue by fine, and all 
a common recovery; and yet 


protsction of the ſtatute de dens. On the other hand, 


-eftates- tail of the gift of proviſion of the Crown are un- 


alienable to this day, and yet ate ſubject to forfeiture for 
high treaſon. $ 


8 And perſons ſeized of. the inketitiics en anter Fot, 


perſons under a truſt not to alien, and who had ſingly no 
power of alienation, were by the'26th of H. VIII. render- 
the whole inheritance for high 


# treaſon. This was the caſe of abbots, biſhops, deans, preben- 


Tariens and 0: her: ſole corporations who were ſeiſed of the 
. SP inheritance | 


"FT 


| 1 H E. R E o * 5 T. 980 
n jure ecclefie ; till the 5th and'6th, of Ed. vl, 


by confining the forfeiture to perſons ſeiſed of the inheri- % 
tance in their own right, reſtored and preſerved the right 


of ſucceſſors, as it was at common law. 

The point therefore is not whether Sir William Gordon 
had a power of alienation over the eſtate in queſtion, but 
bad he or had he not any eſtate of inheritance in it at the 
time of his attainder? If he had, the inheritance, what- 
ever it be, is forfeited. For as the 6th of H. VIII. took 
- eſtates-tail out of the protedion of the ſtatute de dent; 


and the gth and 6th of Ed. VI. took eſtates-tail of the” i 


gift or proviſion of the Crown out of the protection of the 


34th and 35th of H. VIII; fo the 7th of Queen Anne 
| hath taken this eſtate out of the protection of any acts Ade of 1684 
made in Scotland, e farfeſtutes for high N ee 


were ſaved. 


And that the legillatare. in framing that at had a view 
| to eſtates- tail affected with irritant and prohibitive clauſes, 


which is the -preſent caſe, and conſidered them as inheri- 
tances thereby made forfeitable for high treaſon, is plain 
from the proviſoe i in the fourth ſection; which provi th, 


that,” in. certain caſes therein mentioned, ſuch eſtates ſhalt . 


not be forfeited upon the attainder of the .tenant in tail, 


but during the life of ſuch tenant only; „ So that the | 
„ iſſue and eins in tail (ball inherit the ſame, . the aig 


te attginder notwithſtanding. 
Nathing can be clearer than that thaekates ſaved fro 
| forfeiture by this proviſoe are conſidered by. the law 


Scotland as eſtates of inheritance: And the.caution taken 
to ſave eſtates of this kind, under the ſpecial circumſtances. 


mentioned in the provi ſoe, plainly ſheweth, that, without 
this caution, they would have been involyed i in the'gene- 
ral purview of the act. 


The counſel having concluded, the Log put the fol- 8 
lowing queſtion to the Judges, ed ac_aurned 0 che next a 


day. 


tailzie, with prohibitive, irritant, and reſolutive clauſes, 


is an eſtate of” inheritance 3_ and ſuppoſing alſo that by the 
law of Scotland no eſtate or intereſt was veſted in Sir Nil. . 
iam Gordon by virtue of the limitation in- the ſettlement |. 


of the 19th of Ober 1713, to the heits · male of the body 


of Sir James Gorda, what eſtate or intereſt in the barony 955 


and _ in 1 was . to the * undec 


Suppoſing het by the 8 of Scotland. an eſtate. 


the 


j . 
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| the limitdtions of the ſaid ſettlement, by the attainder of 
Sir William Gorden? 
On the next day the Lord Chief Baron, in the an ö 
of. the two Chief Juſtices, delivexed the opinion of the 
judges, as followeth. _ 
8 Upon this queſtion we are of opinipn, that the eſtate and 
intereſt in the harony and lands in queſtion, which was 
forfeited to the Crown under the limitation: of the ſaid 
ſettlement by the attaindet of Sir William Gardon, ways 
not only during the life of Sir. Willlam Gordon, hut fo long 
as there ſhall be any heir-male of his body; and alſo the 
 reverſionary intereſt 3 in the fee thereof, limited by the faid 
| ſettlement to the heirs and aſſigns whatſoever of the faid | 
Sit James Gordon, on failure of the heirs-male of the body 
ol the ſaid Sir Fames Gordon, and the determination of the 
| ſeveral eſtates by the ſaid other ſubſtitutions; ſuppoſing 
that by the law of Scotland ſuch re verſionary imereſt was 
in Sir William Gordon at the time of his attginder*. © 
Whereupon their Lordſhips ordered and adjudged, th 
he firſt part of the ſaid interlocutor, whereby the 3 
© pf Seffion found, That Sir Willigm Ce. the e. 
* attainied, being by the entail diſabled from dienating 
. # the eſtate, charging the ſame with debts, or altering 
_ 5 the courſe of ſucceſſion'in prejudice of the claimant and 
other heirs of tai}zie, or from otherwiſe hurting or im- 


5 9 Jn dbie_caſs there being an abet n to dir Wik 
| liam. Gord g the eldeſt fon and the heirs-male of bis body, pre- 
Lions to the Temainder limited to the heirs · male of Sir James 
the father, the Lords conſidered this remainder to the heirs- 
male of the body of the father in the ſame light as it is con- 
| ſidered by the law of Sfarl.nd; namely, as a ſubſticution i in 
| r only of the younger ſons of Sir James; and under Which 
. Six Will amtheeldeſt took no eſtate upon the death of his father ; 1 
and confequently that by L ney of Sir William the eſtate 4 
limited to the beirs- male of Sir James was not forfeited. 
+ Bur had the limitation been to Sir James and the heirs- male 
e bis body, without any previous limitation in favour. of Sir 
Will an. and Sir William had on the death of his father become 
intitled under that limitation as heir of his body, in that caſe 
the-whole entail would have been forfeited” by his atta inder, 
that is, as Jong as there ſhould be heirs of the body of Sir James. WY} 
It was ſo adjudged in the Heuſe of Lords in May 1753, ina " Y-: 
cauſe wherein Charles M rrer ſecond ſon of Sir Lawrence Merteg 
was appellant. and his Majeſty's advocacy | 75 * in be- 
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« pairing their. right or title to the ſaid eſtate after his 
„ death in any manner of way whatſoever, and that 
cc therefore the eſtate and barony of Part is by Sir Wil- 
. Cc. J;am's attainder forfeited to the Crown only during. his 
* life; and that the ſaid Join Gordon the claimant hath 
4 right to the ſaid eſtate and 2 of Part after the 

« death of the ſaid Sir William Gordon,” be and the ſame 

18 hereby reverſed. 

And it is farther ordered and un that the latter 


part of the ſaid interloeutor, whereby the Lords of ſeſſion 


found, That the irritancy alledged to be incurred by 
« Sir William Gordon the attainted perſon not having 


5 been declared nor any advantage taken of it before the 


5 forfeiture, the forfeiture cannot be over- reached or ex- 


<< cluded on ptetenee of that irritancy,” be ind the ſave 


is hereby affirmed, 

And it is alſo hereby declared and adj Jes that Sir 
William Gordon, the perſon attainted, deli, under the 
ſettlement made by his father Sir James Gorden, dated the 


9th of O Hober 1713, ſeiſed of an eſtate · tailz ie in the ba- 
rony and eſtate of Park, notwithſtanding ſuch tailzie was 


affected with prohibitive, irritant, and reſolutive clauſes, 


the ſaid barony and eſtate of Fart did, by virtue of the 


' Natute of the 7th year of the reign of Queen Anne, chap. 
21. become forfeited to the wn by the ſaid Sir I. 


liam Gordon's attainder, during his life, and the continu- 


ance of ſuch iſſue male of his body 10 would ha ve been 


ijnberitable to the ſaid eſtate-tailzie in caſe he had not been 


attainted; and. alſo for ſuch eſtate and intereſt as was veſt- 


ed in, or might have been claimed by the ſaid Sir William 
Gordon by virtue of the laſt limitation in the ſaid ſettle- 
ment to the heirs and aſſigns whatſoever of the ſaid Sir 


James Gordon, after all the ſubſtitutions there contyined | 


; mall be expired or determined. 


And that by yirtue of the ſubſtitution to the Wine male | 
| of the ſaid Sir James Gorden's body of his then preſent 


marriage, the reſpondent 70 Gordon hath. right to ſuc- 
ceed to the ſaid barony and eſtate: of Park after the death 
of the ſaid Sir William Cordes and failure of ſuch iſſue· 


male of his body as aforeſaid, according to the limitations 


of the ſaid ſettlement. - And it is farther ordered, that 


een, be 3 to the Crown, and alſo to the ſaid Bong 8 


7 


— 
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Gordon, PT other perſon who may become intitled te 8 
e and eſtate of Park by virtue of any of the 
id ſubſtitutions, to apply to the ſaic court of ſeſſion fol | 
len farther order or direction in the premiſes as ſhall be 
, & often as any new hoc ghee acerue to them re- 
-Efively * in” conſequence of any of the aggro or | 
l mitations' in the faid ſettlement.” . 


A; 429 41115 1 


Wag » r 


| ranks pi T Eg court of. Tat”; in oy wes 5 the me 


kind which came before. them 34 wy the rebellion. of 1715, 


held according to an opinion then generally entertained 
among the, Scatch Jawyers,. that, eſtates-tail affected with 


_ irritant .-prohibitive, and reſolutive elauſes, were liable to 
\ Forfeiture; only during, the life of the perſon forfeiting: : 


and the crown did not appeal from any of thoſe judg- 


ments; Though it is extremely clear that, Pag g thoſe 


__ «ſtates o be by the law of. Seat land eſtates 


inheritance, ; 


they are made Hahle to forfeiture for high treaſon by the 
ſtatute of Queen Anne, u the ſame manner as eltates of 


3, 


lies:. xi. 0 


” inheritance in England are made liable to fogfeiture by the 
flatutes of, HM. VIII. and Eduu. VI. cited in the argument 


| of this.caſe, ., And, that they ae h the law of Scotlang 
eſtates of inheritance was not denied by Mr. Gordon's 


2 See Craig de Zana l. hb. 2. 6. ＋ bo ha 
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e ah ee for bling een Aang and 2 | 
and they both pleaded not r but ther N18 "A pan 
Peres to the next aſßnes. 

In "the mean time the eee Bf, wha had te. 
ceived ordets to proſecute t the expence of the Crown, 
Was ſatisfied from the evidence laid before him, that Sway 


Was 12 Gus 1? Kare devraſed at the Hand 


8 e Wn 


177% 
i - 
"= 


WY 


"IN Mad on the fact. 


proper to proceed on this new bill, the priſoners ought to 
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murder was committed, or at Jeaft when the deſign was firft 


// laid. He therefore thought it adviſable to prefer another 


bill againſt them for the parts they reſpectively took" in 


the ſame murder, charging Swan with petty treaſon, and 


Jeffery: with murder. Accordingly, at the next aſſizes 
u 


ch bill was preferred and found, and the priſoners were 


arraigned upon it. 


"The prifoners pleaded in abatement ore tenur; that ano 


ther indictment was depending or the ſame offence; and 


pleaded” over to the treaſon and felony, - The counſel for 


the Crown did not inſiſt upon drawing up the plea in form 


(as was done in Layer's caſe) but demurred ore tenus ; 
and the counſel for the priſoners joined in demurrer. 


Mr. Juſtice Wright, who fat on the crown-ſide, de- 
firing the company of Mr. Juſtice Fofter, who went that 
circuit with him, at the arguing of the plea he went into 


. 


court and ſat there till that matter was determined and 
J!; ⁵⁰y mm 8 


I be priſoners? counſel inſiſted, that they ought: not to 


have been arraigned on this new bill, pending the former 
« indi&ment, on which iſſue is already joined; becauſe if 


they plead to iſſue on this inditment they may be liable ta 


be tried twice for one and the ſame fac ;*it will be in the 
option of the Crown after iſſue is joined upon both indiQ. - 
ments, to proceed to trial upon either of them; and if 
the priſoners ſhould be acquitted upon one, they may ſtill 


be tried upon the other. For though auterfoitt acguit of 


dome too late with their plea in bar, iſſue being already 


murder may be & good bar to an indictment of petty tre- 
fon for the ſame fact, of auterfoits acquit of-petty treaſon, to 

© an. indiQtment of murder; yet the priſoners having pleaded - 
to iſſue on both indictments, they may be told that they 


They therefore preſſed that the trial on the firſt in- 


dictment ie t go on before the priſoners ſhould be called . 


pon to plead to the ſecond,; for, ſaid they, if the priſon- 


rs ſhould be found puilty on that indictment the ends of 


9 2 juſtice will be fully anſwered. And if they ſhould 
þe acquitted, and the counſel for the Crown ſhould think 


bg 
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|  »  Indiimentſhould be quaſhed by conſent, to which they 


\ 


THE REPORT. 


be left at liberty to avail themſelves. of that W as | 
they ſhall be adviſed. - 


The court Was of opinion that the 3 in the bill 


haſt ſound muſt be anſwered, notwithſtanding the pen- 
dieney of the former, for-auterfoite arraign is no plea in this 
__ caſe: Perhaps the bill laſt found is better adapted to the 
nature of the caſe than the former, and the King's coun- 


ſel muſt be at liberty to proſecute in ſueh manner as may 


| beſt anſweritheends of publick juſtice. But at the ſame 
time the court muſt take care, that the priſoners he not 


pre to the inconvenience of undergaing two trials for 
one and the ſame faQ. 
Wich regard to the priſoner Jefferys, the offence: char- 


| 88 in both ind ments is exactly the ſame, as well in 


conſideration of law as. in point of fact; with regard to 


> Swan, the fact in both is the fame; and foi is the ſubſtan- 
| ial part of the charge, wilful murder of malice prepenſe ; 


but falling under a different conſideration jn the ſecond 


indi d ment, merely from the relation the priſoner is ſup- 


ed to ftand-in+ to the deceaſed : and if that relation 
thould not be made out in proof, yet ſtill he may be found 


8 guilty of murder upon that indictment. 


And therefore, as the ends of publick juſtiee would be 


Ta fully anſwered with regard to both the priſoners, by try- 
ing them on the inditment of petty.treaſon and murder, 


the court - propoſed; to the King's counſel, that the firſt 


agreed; which was accordingly done, and the court pro- 
ceeded to the trial of the priſonerd on the ſecond indiQ- 


ment on the ifſue of not-guilty, 


The court in this caſe followed the precedent i in Cro. 


Cr. 147. Sir William Withypole's caſe; only they took in 
the conſent of the King's counſel, which I think they 


needed not to hade aſked ; the juſtice of the caſe being a 


ſufficient warrant for what they did. 
Before the jury was called, the judges agreed between 


theraſelves, that if the priſoners ſhould not think fit 
to challenge at all, they might be tried together: hut if 
they ſhould inlil on their challenges, they muſt be tried 


ſeparately; 1 * n join in their challenges, ; 
ES ab. 


2 S.. wm 
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thy number of their peremptory challenges being die- | 
| rently limited, Swan's to 35, and Tefferys's to CEE wg 
The court informed them of this, and the es 

Swan declaring that for his part he waved all benefit of 
challenging, the priſoner Fefferys challenged two or three, 
and a jury was ſworn. The priſoners were found guilty, 
Swan of petty treaſon, and Jefferys of murder; and were 
both ſoon afterwards executed upon a gibbet erected near 
the place where the bares was n and Swan was 


| bangen in chains. 
At — the 8 at ha Lord Chief „ 


Lee's chambers in June 1752, to conſider of the act of 25 Geo, I. Js 


the laſt ſeſſion, for the better preventing the horrid crime 
of murder, jt was agreed by much the greater part of the 
judges, that the judgment for diſſecting and anatomizing 
and touching the time of executjon ought to be pro- 
nounced in caſes of petty treaſon, though murder is only 
mentioned, except in the caſe of women“. And in that 
cafe tov, the time of execution may be à part of the 
a judgment. | 
There was ſoda doubt whether hanging in chains might 
4 ever be made part of the judgment ; but en debate it was 
agreed by nine judges,” that, in all caſes within the aQ, 
the judgment for diſſection and anatomizing only ſhould fy 
be part of the ſentence: and if it ſnould be thought ad- 
viſeable, the judge might afterwards-direQ the hanging in 
chains by ſpecial order to the ſheriff, pans to the power 
| — oe that 8 in the proviſbe. 


| N The Cafe of George Gilbons, I, 


- A * the Od Bailey 1 in June 1952, preſent LL Chief 
. Baron, Mr. juſtice Foſter, Mr. Juſtice Birch $ 
; verge Gibbons "as indicted for- burgiary. 4 in the n. 


„ Though the 1 E. VI. . 12. enaQed that wilſul poiſonin | 

ſhall be deemed murder of malice prepenſed, and that the of 
ſender ſhall ſuffer and forfeit as in other caſes of wilful murder; 
yet if the wife or ſervant poiſon huſband or maſter, they are 
ep rare indiQed for petty treaſon and ſuffer the pains peculiar 
that offence, Petty treaſon is conſidered in no other light 
an as an e murder, Fs Dife. II. c. 9) 
55 bhuouſe 
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| houſe of Jen Allen. It appeared; in evidence, that the 
_ Priſoner in the night-time. cut a hole in the window ſhut- 
ters of the proſecutor's ſhop, - which was part of his 
_  dwelling-houſe; and putting his hand through the hole 
LY took out-watches and other things which hung in the ſhop 
within his reach: but no entry was proved otherwiſe than 
by putting his hand through the hole. This was N 
to be eee the priſoner was d, «+ 
2 


— 


Þ8 N B. This bath been 3 8 The os re- 

2 800 quireth an entry, to complete the crime of burglary; but 

if any part of the body be within the houſe, hand or 

i 8 pot, this at common la w is ſufficient. And I conceive 

: © that ſuch a kind ofientry will be ſufficient to bring the 

eve 12. caſe within the ſtatute. of Ed. VI. and Eliz. with regard 
0. 

IT us. if ee e attfiec with larceny in. the, 2 
. 21 am Akewiſe of: nig, that, Sh regard t to the ſingle 
aud of breaking the houſe, whatever kind of breaking 
will make a man guilty of hurglary at common law, will 

bring him within thoſe ſtatutes; and that no act of vio- 
A _ lence ſhort of à common law burglary will. | 
- MS. Denton. At a meeting of the  judges//upan a ſpecial verdic in 
i January 1690, they were divided upon the queſtion, whe- 
. ther breaking open the door of a cupboard let into the 
1 Hale 5279. wall of the houſe was burglary on not. Hale ſaith, that 
ſuch breaking: is-not burglary at common law ; but think- 

„ etk it would be ſufficient to bring the caſe within the ſla- 

1 (Hate $08,524, tutes I have juſt cited, This diſtinction he groundeth on 

Tp Simpſon's caſe, and even faith that in that caſe the 
A breaking open a cheſt in the houſe brought the cafe within 
the 39th of EA. which, I ſpeak it with great deference, wy 

if a moyeable cheſt be meant, cannot be law. . 

2 Hale 358. Simpſon's eaſe, as truly ſtated by Hale in one part of 
Kel. 31- bis work and by Kelyng, doth not in my opinion warrant 
80 ſuch diſtindion. It did not, nor poſſibly could; turn 

n the circumſtance of breaking a cheſt or fixed cupboard 5 

Ry 0 2 She: any thing like it: nor doth it appear from the ſtate of 

'# the caſe, that there was the leaſt occaſi6n'to reſort to any 
* ſuch conſtructive breaking; for i in fact both outer, . 
. FO, vere. broke "IM: 
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The caſe, in my opinion, turned ſingly on this point. | 
"The man had broke open the cheſt and brought the goods into (fe only lid 


. the hall in order to carry them off, but was apprehended them on the 


floor. See Kel. 


in the houſe. It was made a queſtion- whether this 31. 1Hale3s8.) 


amounted to a ſtealing ' in the houſe within the 329th: of 
Eliz. and it was holden that it did: the man had once poſ- 
ſeſfed himſelf of the goods animo furandi. This at com- 
mon law amounted to a caption and aſportation, 'otherwiſeHale"Sam.64, 
few perſons who are taken in the fact could be convicted 12 4 
of larceny; and this being ſo, the conſtruction of the 
ſtatute muſt be acchmimodated to the rules of common 
law in like caſes. 5 
With regard to cupdonrdy, belt 8 — * other 


fixtures of the like kind, I think we muſt, in favour of 


life, diſtinguiſn between caſes relative to mere property, 
and ſuch Wherein life is concerned. In queſtions between (2 Vern. 1 
the heir or deviſee and the executor, | thoſe fixtures may * P. Wm. 94.) 
with propriety enough be conſidered as annexed to, -and 
parts of the freehold. | The law will preſume that it was 


te intention of the owner under whoſe bounty the executor 


elaimeth, that they ſhould'be ſo conſidered ; to the end 

that the houſe might remain to thoſe, who, by operation 

of law or by his bequeſt, ſhould become intitled to it, in 
the ſame plight he put it or ſhould leave it, entire and un- 


| defaced. But in capital caſes, I am of opinion, that ſuch 


fixtures, which merely ſupply the place of cheſts and other 
ordinary utenſils of houſhold, ſhould be conſidered in na 
other light than as mere moveables, partaking of the: na- 
ture of thoſe utenſils and adapted to the ſame uſe... 


1 


Doctor Cameras Caſe. 


| P' LE AS before our Lord the King at "Weftminſer of (esche) 8 £ 


Ne term in the 26th year of ihe reign Ec. 
Amongſt the pleas of the King Roll. 


| EN GLAND. Our preſent Sovereign Lard the King 
" hath tranſmitted to tis beloved and faithful Sir William 
Lee and others his fellows, juſtices & c. Las in the caſe of 


Mr. 3 of Broughton, mutatis mutandis.} 8 P. 47. 


Dot or 


* 
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Doctor Aube Cameron, who was one of the per- 


ES a | 4 - . - the ſeventeenth of Moy 1753, brought to the bar by A 


being arraigned by the ſecondary on the Crown-ſide, the 
writ of miftinius with the certiorari and return were read 


end that execution * awarded; and the ſ 
demanded of the prifoner what he had to ſay why execu- 
tion ſhould not be done upon him. 


the bar, behaved with great propriety, not inſenſible of 
his condition nor greatly diſconcerted, ſaid, That he was 
led to take a part in the rebellion, againſt his own judg- 
ment and inclination, by ſome upon whom his all depen- 
ded; that be till flattered himſelf he ſhould appear not 

' unworthy of his Majeſty's mercy'; and he mentioned ſome 
facts which he hoped might intitle him to it. He ſaid he 
did not offer theſe things as a defence he . on 2 Dons 
of law, but as facts which he boped mig 


: himſelf intirely on his Majeſty's mercy. 
EE Whereupon, proclamation beſng made for ſilence, the 


pronounced the uſual judgment in caſe of high treaſon, 


And a rule was made for his execution on the ſeventh of 
June, and writs for that. purpoſe to the lieutenant of the 


w_ P. 43, 4. the caſe of Mr. Ratcliffe. 


2 n vil 2388. 'T he court in pronouncing judgment in this 3 fol- 
1 8 lowed the precedents in the caſes of Humphry Stafford, 


155 Tri. 855, and of Barkſizad, Oley and Corbet. The caſes of Holloway 


at a conference among the judges of the King's Bench on 
| this occaſion z but little regard was paid to them. | 
* For in Holloway's, which was the leading caſe, the 
| opinion of the —_— ſeemeth to baue been Ba 2 


E 


— by the act of the r gth of the King, was, on 
leut cur pus directed to the lieutenant of the Tower; and 


== YL _ _ robim by the ſecondary. The attorney-general then * | 


The priſoner, who, during the whole. time he flood at : 


in another place, for he was Phe to 7 


Chief Juſtice, after a ſhort exbortation to the priſoner, 


At an award of. execution grounded on the af of attainder. 


Tower and the ſheriff © Middleſex were ordered, as in 


b and Sir Thomas Armſirong in Charles the ſecond's time, and 
1 i of Lord Grifiz in the late Queen's time, were mentioned 


1 


eau, 
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and againſt the ſenſe of the bar. And in Lord Griffin's 
caſe Chief Juſtice Holl, who was at that time abſent, was 


of a contrary opinion, and, as I have heard, conſtantly. per- 
fiſted in it; and I do not ſee how an attainder by outlawry 


at common law is, in this reſpect, diſtinguiſhable from the 


cafe of an attainder by act of parliament, which, in the 


| preſent cafe, is but in nature of a parliamentary out- 


Indeed, in caſes within the act of the 19th of the King 
c. 34, where the proceeding is upon a ſuggeſtion on the 
toll chat the priſoner did not, ſurrender to juſtice purſuant 
to that act, the conſtant courſe hath been to award exe- 
cution without pronouncing ſentence of death as in caſes 


of felony: but that practice is grounded on the words of 


theaQt; © And it ſhall be lawful for the Court to award 
% execution againft ſuch offender in ſuch manner as if he 


had been convicted and ATTAINTED in the ſaid court.” 


ee in the cefe of Bee bf. was fenochad, 


and the judges had copies of it It is of Eaſter term in the 
- fourteenth of King Charles the ſecond; it agreeth mutatis 
 mutandis with the record in Mr. Murray's caſe ; and af- 


ter ſetting forth the act of parliament by which the pri- 


| ſoners ſtood attainted it proceedeth, Et modo ſcilicet. die 
Mercurii prox? poſt quinden' Paſci? iſto eadem termino coram 
domino rege apud M. A veniunt predif? Joannes Barkſtead, 
Mi 


pry ergy Okey, & Milo Corbet, per Tohannem Robinſon mil. 
bar. hcum-tenent” Turris London, virtute brevis domini 
regis de habeas corpus ei inde direct ad barram hic duc? 


in propriit perſonis ſuis (in cujus cuſtod preantea ex cauſis 
| fredift, commiſſi fuerunt ) qui committuntur ei dem lacum-te- 


nent” ; ſuper quo queſit' eft per cur de ei ſdem Tohanne Bark- 
anne Okey, & Milne Corbet, fi quid pro ſe habeant, 
vel dicere ſciant, quare cur hic ad executionem de eis & 


eorum quolibet procedi non debeat; qui ſeparatim dicunt quod 


ipſi non ſunt eædem per ſonæ, nec eorum aliquis eſt cadem per ſo- 

na, que de alta proditione prædict in atfu parliamenti 
pradich ſpecificat? convift” & attin exiſtunt; & hoc pa- 
rat ſunt veri ficare prout cur” Ce. unde petunt judicium 
Sc; & Galfridus Palmer mil. & bar. attornat domini 
regis generalis qui pra eodem domino rege in hac parte ſe- 


WD 


rr. 
Futur pre ſens hit in cur pro eodem domino rege dicit, quod 
| Lag: ohannes Barkflead, Fohannes Okey, & Milo Corbet, 
modo compurent ſunt edem perſone, & quilibet eorum eft 
| radem perſona in predit? actu parliamenti nominat qui de 
alta proditione predift convict' & attinff exiſtunt, & hoc 
pro domino rege petit quod inquiratur per patriam; & pre- 
dic? Fohannes Barkſtead, Johannes: Okey, & Milo Corbet, 
frliter Sc. Ideo immediate veniat inde jurata coram da- 
wind rege ibidem c. Et juratores jurate predit? per 
vicecomit Middleſex prædict ad hoc impannellat nac? ve- 
mut, gui ud veritatem de premiſſis dicend elech triat E 
Jura?” dicunt Super ſacramentum ſuum, quod predi? Fohan- 
nes Barkſtead, Fohannes Okey, & Milo Corbet, ſunt catdem 
Per ſenæ, & quilibet eorum eft eadem perſona in prædict᷑ ac- 
iu parliamenti nominat qui de alta proditione preediff in ac- 
fu parkamenti prediff convit? & attinct exiftunt, prout 
predit? Galfridus Palmer mil. & bar. Attornat domini 
regis nunc generaP pro diff domino rege ſuperius allega- 
dit Sc. & ulterius quæſit eft de prefat' Fohanne Bark- 
Head, Fohanne Okey, & Milone Corbet, ſeparatim, fi quid ul- 
. terius-pro ſe habeant vel dicere vslint necne, qui niſil dicunt 
c. Jdeo conſiderat eft quod prediff Johannes Burt ſtead, 
 Fohannes Ottey, & Milo Corbet ducantur, & quilibet eorum 
uucatur uſque Turrim London, & deinde per medium ci vi- 
tal London directe uſque ad furcas de Tyburn trahantur, 
& quilibet eorum trahatur & ſuper furcas illas ibidem ſu- 
ſpendantur & quilibet eorum ſuſpendatur, & wiventes ad 
terram poſterriantur, & quilibet eorum proſternatur, & 


interiora ſua extra ventres ſuos I eorum cujuſlibet capian- 


tur, ipfiſque vi ventibus comburantur, & capita eorum & 
eorum cujuſlibet amputentur, & corpora eorum & eorum cu- 
Juſlibet in quatuor partes dividantur, & quod capita & 
. _ gquarteria illa ponantur ubi dominus rex ea aſſignare 9 
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The Caſe of Lord Ge, from M$, Repo of 
itte late Lord Chief Baron Dod. 


Paſeh. 7 Anus 1708. 


ORD Griffin, who had been outlawed for binds, 


wn | fon, was this term brought to.the King's Bench; 
. the whole record of the indièt ment and outlawry was 
read to him, and he was demanded if he had aught to ſay 
why execution ſhould not be done; and he not making 
any material objection the court ordered execution to be 
dane. But note, Sir Fames Mountagu ſolicitor general 
(there being then no attorney - general) prayed, that judg- 
ment as in caſe of high treaſon might be pronounced; or 
that at leaſt it might be entered on the roll in the award 
of execution; and ſaid, that this was the opinion of Hal 


Chief Juſtice, then at Both . propter ægritudinem. But 


Powell and the court held, that the award of execution 
ſhould be general; for the judgment in the outlawry im- 
plieth all the particulars, and no ſecond judgment ought to 
be given. And ſo they ſaid it was holden in the caſes of 
Holloway and Sir Thomas Arm ſtrong. Mes per auters dubi- 
tatur quia le livre del 1 H. VII. fo. 24. eft contra; and it 

was ſaid, that in the caſe of Barkftead, =4: jth and Corbet 
the court 3 the precedent of that book. 


The Caſe of Elizabeth Harris, : 


＋ 9 Lent ibs 1753» before Mr. 1 
Deniſon, Elizabeth Harris, a girl of fourteen years 
of age and of ſufficient under ſtanding for her years, was in- 
- dicted for maliciouſly ſetting fire to and burning a dwelling- 
haouſe in the poſſeſſion of Edward Stokes : and Anne the 
wife of William Courſe was indiQed as an acceſſary to the | 
felony before the fact. 
The priſoner "Elizabeth was the daughter of the pri- 
ſoner Anne by a former huſband, Jm Harris. It appear- 


ed in evidence at the trial, that Jain! is died leiſed 


of che equity of n o this heyy > and of. anather .. 
H 0 adjoining 


, b 
: * 
3x + 
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: adjoining to it, ſubjeQ to a mortgage-term for 20 75 and 
that the equity deſcended to his -eldeſt ſon, a child left 
with other children under the care of their mother the | 


river Anne; who was intitled to dower out of theſe 


houſes, but no dower was ever aſſigned. That Anne, hav- 
ing the care of her ſon and his eſtate, let theſe houſes to 


Edwaid Stokes at the rent of 5 J. a year, and received the 
rent for ſome time. But having a large family of chil- 
dren ſhe was obliged to aſk relief of the pariſh where ſhe 


lived. That ſhe was denied ſuch relief on account of theſe 
_ . © houſes; the pariſhioners inſiſting-that the overſeers of the 


poor ſhould be let in to the receipt of the rent, before ſhe 
ſhould be intitled to any-parochial relief. That thereupon 
ſhe frequently declared that ſhe would fet the houfe ot ſire 
if the pariſh did not relieve her; that ſhe had young chil- 


: _ dren; whom the pariſh could not puniſh, though they might 
puniſh her 3 and that ſhe would order the leaſt child ſhe 


had who- could carry a coal of fire, to burn the houſe 
down. And many other declarations of the like kind ſhe 


made, which diſcovered an obſtinate reſolution in her to 
burn the houſes, rather than ' ſubmit to the terms the 


pariſhioners inſiſted on. 


n appeared farther that” the priſoner Elizabeth ſet the 


houſe on fire by the direction of the. priſoner Arne, who 
went from home on purpoſe to be abſent at the time 


the fact was committed; and that no other houſe was 


* 


burnt. 


* 


The jury found both the priſoners guilty. But a doubt 


ariſing by reaſon of the. intereſt the priſoner Anne had in 


| the houſe, Mr. Juſtice Deniſon thought proper to reſpite | 


Judgment, in order to take the opinion of the judges on the 


Juh the'2d 1753, at a meeting of the judges at the 


Chief Juſtice's chambers it was unanimouſly agreed, that 


| both the priſoners are guilty of felony. The only doubt 


was with regard to the intereſt the priſoner Arne had in, 


the houſe, and it was grounded on the reaſoning in 
_ Hhlmer's caſe; for had ſhe had ſuch eſtate in the houſe as 
would have cleared Her of the charge of felony, the pri- 

_ foner Elizabeth, who acted by her direQions, could not 
bas been guilty of kelon g. 


„„ But 
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But all the judges agreed, that the priſoner Ame's tile 
to dower was not ſuch an intereſt as could bring her within | 
the rule of Holmes's caſe. _ Holmes had the poſſeſſion by Cro. Car. 276. ; 


| legal title, and during the continuance of his leaſe could 

maintain his poſſeſſion againſt all mankind; ard therefore 
the houſe might in a limited ſenſe be called his own. But 
In the preſent caſe, the poſſeſſion was in Edward Stokes 
under a demiſe from Anne in behalf of her ſon, and ſub- 

je& to a yearly rent which ſhe received. And her title to 


dower, had Edward Stokes's intereſt been out of the caſe, 


did not ſo much as give her a 8 85 of entty, it being a 


_ right of action. 

Mr. Juſtice Deniſon ſaid, that he had no doubt upon 
* from the beginning. But it being a new caſe, and 
ſome of the bar being doubtful, he thought it adviſeable 


do take the opinion of the judges. 


At the · next aſſizes judgment of death was pronounced 


upon both the priſoners, and Anne was executed; but 
. Elizabeth being young and acting under her mother's dis 


rection was reprieved, and recommended to mercy on con- 


dition of tranſportation. | 
| It was ſaid in the debate of this caſe by ſome of the 


judges and not denied by any, that had ne been ſeiſed 
of the freehold and inheritance of the houſe, and Stokes 


in poſſeſſion under a leaſe, it would have been felony in - 
Anne to have burnt it: otherwiſe all tenants and their 
concerns would be very much at the mercy of their * 


lords. 

The principle three of the judges went upon in 
Holmes's caſe; (for Croke did not coneur in the Judgment) 
doth ſeem to warrant this opinion. They conſidered the 


| houſe then under conſideration as the property of Holmes, 
47 his own houſe, by reaſon of the eſtate he had in it under 


his leaſe. Groke did not diſpute the principle, but ar- 


gued againſt the concluſion the other judges drew from it. 


And if this be ſb, I do ndt fee why it may not with ſtrict 


legal propriety be ſaid of a-reverſioner, . who ſhould ma- 


licioufly ſet fire to houſes in the poſſeſſion of his tenants 


under leaſes from himſelf or his anceſtors, that he de: 
alienas combuſit. 8 V 
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85 1 was a very merciful judgment. The houſe might with 


1 "4 trier legal propriety have been conſidered as the houſe of 


© the landlord. Both landlord and tenant have a property, 


one temporary and limited, the other abſolute and perpe- 


or tual; like the bailee and — ä 
| W „ N 
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indicted on the ſtatute of the ſecond of the King 
for feloniouſly uttering and publiſhing a certain falfe, for- 
_.g<d and counterfeit deed, purporting to be a power of 


attorney from Elzubeth Tingle adminiſfratrix of her * | 


cher Richard, Tingle rover rey late a marine belonging 
his Majeſty's ſhip the Hector, to Frederick Predhim of 
Bernaru sinn gentleman ; impowering the faid Predham 
to demand and receive of the commiſſioners of his Majeſ- 
ty's navy, or whom elfe it may concern, all prize - money 
due unto her; with iftention to defraud Zdmund Maſon ; 
the faid Anne e the ſaid deed to be nas forged and 
SE counterfeit. FP 
TER The priſoner was convifted upon ve ry full evidence. 
But it appearing upon the trial that Richard Tingle, to 
whom adminiſtration had been taken in the name of 
Elizabeth bis ſuppoſed daughter, died childleſs and unmar- 
ried, ' doubt was conceived," whether, ſince there never 
- was foch perſon in rerum natura as Elizabeth the daugh- 
ter of Richard, the counterfeiting of a letter of attorney in 
that name and under that deſcription be a forgery with- 
in the ſtatute : : and upon this doubt JUS. was _ 
ited. © e 
| yl This deube aroſe from dint Chief Juſtice Coke faith, 
_ ſpeaking of forgery, in his 3 Inſt. 169.0 This, daun he, 
js properly taken when the act is done i in Tu name * 
8 tnother perſon.” | 
From whence it; was inferred, that, chass never. — 


1 ; . * ſuch perſon as Elizabeth Tingle the daughter of Rich- . 


| "OY" TO ä a deed 9 to be executed | 
"I : 1 „ 


W to 8 
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by 3 perſon, cannot come within this 3 we 
1 22 it en done in We nens of oper fer- 


1 was admitted by the 8 judge who raiſed this ler lade 
doubt, that an alteration made in a deed really executed, og) 


in order to give it an operation different from the meaning 


of parties, if it be done mala fide and with an intention 8 
to defraud, will come within the legal notion of forgery.; 
as antedating a deed of conveyance in order to over-reach _ 


a former deed; an alteration in the name and deſcription 


of the premiſes conve yd or in the ſum of money ſecured 


by bond or other deed, or in the eſtate intended to paſs; 


theſe alterations and others of the like nature, made to. 


the prejudice of a third perſon, and with a fraudulent in- 


tention, come within the act on which the preſent proſe- 
cution is founded; in like manner as they have been holden ” 
to be within that of the 5th of Elz. For 1 in theſe in⸗ 


ſtances there was a falſe-making, which is one of the 


words deſcriptive of the offence uſed in both the ſtatutes, ; 
that is, the true deed was falſified ; but ſtill, ſaid be, there. 


was a real deed on which the forgery did operate. 
So in the caſe of a deed or inſtrument totally. forged, 
it was ſaid by the ſame learned judge that it muſt. purport | 
to be the degd pf ſome: perſon. really exiſting, or Fs 
hath exiſted, whoſe deed by poſhbility might have been 


forged; . otherwiſe it cannot be, according to Cle 's de- 


ſeription of the offence, An act done i in the name of ana- 
'* they perſon,” 

But at a meeting of Pa judges A few days after 8 
term 1754s as Lord Chief Juitice Ryder's chambers, ele- 
ven judges being pteſent, ten of them were very clearly 
of opinion that the priſoner's caſe is within the letter and 


7 meaning of the act; and in that opinion Chief Juſtice 


Millet, who was abſent, ſignified his concyrrence by. letter 
communicated at that meeting. 
I n ſupport of this opinion it was argued, that 9 
_ Coke's deſcription of the offence, on which: the doubt is 
grounded, is apparently too narrow. It expreſſeth the 
moſt obvious meaning of the word, and taketh in that 
ſpecies of forgery which is moſt. commonly pra ctiſed; but 
TY thers are other Ow of forgery which will not; nin 
. : | wit 


Py — 
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© whilinthe letter of that deſcription; the cafe' of Meda: 
ing, and the other caſes which have been mentioned, and 
dre admitted to come ee pe 3 notion of forgery, 
gte of that kind. 4 „ 
The offence the priſoner Randeth n with i the | 1 
publiſhing as true a certain falfe, ſorged and counterfeit | 
| deed, purporting to be a power of attorney from Eliza- 
beth Tingle, with an intent to defraud, knowing it to be (Y I 
_ falſe. This is her offence, and it is one of the offentes 
deſcribed in the act. For it is to be obſerved, that the act 
1 in defcribing the offence doth not uſe the words, the deed 
of any perſon, or the deed of another, or any words of the 
like import, but any talſe deed. Is the deed in queſtion 
then a falſe deed, or is it not? Undoubtedly it is. Was 
it publilhed wich an intention to defraud? lt certainly 
Was. This being ſo, it would ſound. very harſh to ſay, 
7 "that the priſoner” s cafe: is not brought within the letter — 
 _rneaning of the act, becauſe no ſuch perſon ever exiſted as 
Elizabeth Tingle the daughter of Richard; in other words, 
becauſe ſhe with an intention to defraud 2 80 a deed | 
_ 1mpoſkible to be true. 
It may be ſaid; cur Bono ? To what purpoſe will it be to 
| forge deeds or other inſtruments in the names of perſons. 
ho never exiſted ? The naked ftate of the preſent caſe 
; | anſwereth that queſtion. Letters of adminiſtration to 
= Richard Tingle had been taken out in the name of ER © 
© tis ſuppoſed daughter ; by theſe letters an'exiſtence in ſhew ; 
and appearance is given to Elizabeth the daughter; and 
this was effected by a groſs impoſition on the court, and 
_ by dewuright perjury; ſo that here is a title in ſhew and 
- _ __ pppearance ellabliſhed by fraud and perjury in a fiQitious 
1 5 perſon : this title is transferred in ſhew and appearance by 
=: the deed ſtated in the cafe: and all this is done with intent = 
| 850 defraud/an innocent perfon. Which clearly bringeth = Ix 
| the priſoner's caſe within the letter and *miſclfef. of the 
Aa. At the next feſſions at the O/d Bailey 2 us e 
Ts 250 the priloner | had Judgment of death, Pop En 


| « Mes" After reſpiting K in the el of . 5 
ESL Fs and before the judges could meet by reaſon of — 288 
3 be Ole Nane Lee 8 9 * w_— . 
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tions, two other caſes of the like kind and ** on 
the ſame doubt came before the court at the Old Bailey, 
and judgment was reſpited in them. But judgment of 
death was afterwards * in . to 0 e 5 
in Jo FORTIS: . Rav 


. 


ry "iS Og 1¹⁰ Mile Caſe. 
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'T * Lent 8 1754 for the 8 of ae, 


of the King, for feloniouſiy uttering and publiſhing a cer- 
tain falſe, forged and counterfeit warrant and order for the 
delivery of goods, purporting to have been ſigned by one 
George May, knowing the ſame to be falſe, fogged; and 
counterfeit, with intent to defraud one Wilkam Fefferys of 
the ſeveral goods mentioned in the order 2: and upon very 
full evidence ſhe was found guilty : but Mr. Juſtice Fofter, 
before whom ſhe was tried, thought it adviſeable to reſpite 
judgment upon a doubt; whether the order ſet forth in the 
ne be ſuch <varrant or Foam ag! nn pri- 
ſonerẽs caſe within the ſtatute. 5 
The priſoner, who \ ps. or n to ba ;ntitled 640 
parochial relief in the. pariſh of Agidftone,-. went te the 
' ſhop of the ſaid William Fefferys, who ſold women's ap- 
parel; and pretending that ſhe came from the ſaid George 
Ma, who was then an overſeer of the poor of that-pariſh, - 
produced to Mr. Jeffery the order ſet ſorth in the indict- 
ment; and deſired him to let her have the ſeyeral things 


Mary Mitchell was indicted on the ſtatute of the 5th 7% 1. e. 22. 


mentioned in the order, upon the credit of it. But Fef- | 


= ſup:Qing a forgery, ſent the priſoner away, but 
kept the order, and Mr. May having r e with, 
7 . ne was ſoon afterwards e Io 


rue ee was 10 this fe. 07 Ne robe Oy" 


* 
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# &:fire you to to let this wm Pe ſore garde of ordinary 


fu ene pair of ſlackingsy one ſbift,- one apron, ove fun- 
. 5 Fu fee it all 55 fr, 3 my wad 


ba a 
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be TO was, © "ior this writing "a wech warrant 


as. Vas for the delivery of goods as bringeth the cafe 


"within the meaning of the act; farce ſuppoling it to have 
been genuine, it could have been conſidered in no other 


light than as a requeſt from May for the delivery of the 
goods on his credit, and an undertaking on his part to 
ſee them paid for. And upon a conference among the 
judges on the sch of Faly 1754, at Lord Chief Juſtice 
Ryder's chambers, nine of them were clearly of opinion 
that this writing is not a warrantoor order for the deliver 
of gods within the meaning of the at. One Youbt 
5 but ee ne eee Mr. en Legge was 


„ "Thoſe who took the cafe'to be ont of the «Qt argued, 
„ Shit the words warrant or order; us they Rand in the ud, 
die {ynonymous, and expreflive of one and the ſame iden, 


E | 2A ' 5 8 und in 'commpni parlance import, that the perſon giving | 


ſuch warrant of Under hath, or at 1eaft claimeth,, an inte- 
freſt in the money or goods which are the fubjedt· matter 
of that warrant or order ; that he hath, or at ſeaſt _ 
eth, à diſpoſing power · over ſuch money or goods, and 
taketh on him to transfer the property, or cuftody of them 
at leaſt, 10 the perſon in w favour ſuch warrant or 
| _- order is made. Thigthey tock to be the ſtrict liters! con- 
ſtruction of the alt. And though the preſent caſe, and 
many other eaſes of the like kind mngorioned in the e 

may come within the mifchiefs intended to bg prevented 
Fe inthexconfiruttion of acts Yo peng] as this, the old 
Fiuſe of adhering Arzl to'the letzer muſt not be departed 
| ffrom; and therefore the Poiſuyeer: ee er 

8 "from this incident. 

{SirSidueyStaf- The learneg judge who tiflevited argued, that he act 
ford Smythe.) Gf the "th of the King, on which the queſtion arifeth, 
8 was made on purpoſe to take in the caſes which had not 
2 G. U. c. 25. been provided for by the former ad: and therefore ought 
to receive a liberal conſtruQion. That the word, order, 
is every day uſed among traders in a larger ſenſe Than is 
now contenged for. Letters ar meſſages between dealers, 


- 


- where one -gefireth the öther to ſend him A quaytity of -. 
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per rſon 9 this order bath no intereſt in og goods, no | kb 
diſpoſing power over them, nor pretendeth to any. | 
That had the paper in queſtion been genuine and the 
o6ds delivered on the credit of it, May would have been 
fable: or had the goods been delivered on the credit of 
this paper, Jefferyt would have been defrauded. 
le concluded therefore, that as the preſent caſe is within 
” the miſchief intended to be prevented, and, as he appre- 
| hended, likewiſe within the words of the att, Judgment of 
death ought to paſs upon the prifoner. © 
At the next aſſizes the priſoner was called up to the bar, 
and judgment was given, that the be diſcharged from this 
indiQment: Ang there being no other charge again hy 


3 ſhe was deliver out of * 


. A 


The c an of MeDaniel av Others, 


we 


T the O74 Bailey ſeſſion in December 1755 Mr. Juſtice (10 st. = 
Fefter pronounced the judgment of. the court in the 417.) | 
BE between the King and Macdaniel and others, to the 
effect following. 
The indid ment chargeth, that at the general gaol-de- | 

livery holden at Maidſtone in the county of Kent, on the, 

. 13th: of Auguſt in the twenty-eighth year of the King, 

| Peter Kelly and John Ellis were by due courſe of law con- 

yicted of a felony and robbery committed by them in the _ 
King's highway in the pariſh of Saint Paul De bt ford in ; 
the county of Kent, upon the perſon of Fame Salmon 


one of the. | hae at the bar, and that the priſoners 


_ Stephen. ofin Herry, James Eagen, and James 
- Salmon, 25 wo aid robbery, did in the pariſh of Saint 
Andrew Holbourn in this city,  feloniouſly and maliciouſly 


; comfort, aid, aſſiſt, abet, counſel, hire, and command 


he ſaid Peter "Kelly and Jann Ellis to commit. the ſaid fe- 

Jon and bn bona | 5 

. On this indictment the ids have been tried, a 
| thej jury have found a ſpecial verdi& to this effect. 

| That Kelly and Els were by due courſe gd law con- 

victed of the ſaid * and * | : 1 


* 


* 


bers on the 


„ AE REPORT. . 
©, That before the robbery. all the priſoners and one 
Thomas Bie, in order to procure. to themſelves the re- 
wards giren by ad of Parliament for apprehending rob- 
highway, did maliciouſly\angfeloniouſly meet 5 


at the Bell Ian in Hobourn in this city; and did then and 


dere agree that the. ſaid 7 homes Blee ſhould procure two 


E 


perſons to commit a robbery on the highway in the pariſh 


a of Saint Poul Deffferd, , upon the en of the 


That for that purpoſe they, AC all 5 and ſe. 
ree, that the ſaid Blee ſhould i in⸗ 


e eontriue and 
form the perſons ſo. to be procured, that he would aſſiſt 
1 in 8 linen 1 in ide pariſh N. Saint Faul Den- 
ord. 
That i in purſuance of this agreement, and 8 the pri- 
vity of all the priſoners, the ſaid Bles did engage and pro- 
cure the ſaid Ellis and Kelly to go with him to Deptford 


in order to ſteal linen; but aid not at any time before the 


* 


5 * of — _ two * Bars * made. | 


E ras faform them or 2 4275 of them. of He. intended . 
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That i in 8 of the ſaid agreement at the Bell, 1 


af with the privity of all the priſoners, the faid Fs and 
- Kell went with the ſaid Blee to Deptford. __ 

[That the: ſaid Ble, Ellis, and Kelly being there, „ 
the prifoner Salmen being like wiſe there wajting in the 
Woe in. purſuance of the ſaid agreement, the ſaid 
Ble, Elli and Nelly feloniouſly 'affaulted him, and took 
from his perſon the money 3 mentioned 1 in the i n. 
dictment. 

They farther find, that none of the blades had any 
- converfation. with the ſaid Elli: and Kelly or either of them 
previous to the robbery ; but they find, that before the . 
- robbery the priſoners Macdaniel, Eagen i Berry ſaw the 
- ſaid Elli and Kelly, and approved of them as perfons pro- 
per for the purpoſe of robbing the faid Salmon. 

But whether the priſoners are guilty in manner as 
chatged in the ny they pray the advice of te , 
_ court. - 

This cial verdict hath been argued before all the 
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5 HE REPORT. . 
Pirſt, Whether it appeareth from the facts ſtated i 1 
ſpecia youll, that any robbery was mar by * Fs Wo 
and Kelly on the perſon of James Salmon 2 - „ 
Second, Suppoſing that Elis and Telly were aalen 
principals in the robbery, | whether the facts found will” 
warrant the court in paſſing Judgment upon the n or 
any of them upon this indidtment? ; Pi : 
- The ſecond point ſeemeth to have been the doubt 3 
| which the jury pray the advice of the court; and I have _ © 
_ reaſon to believe that when it firſt came to be conſidered, 
it was matter of great doubt with ſome gentlemen — — x 
profeſſion, whoſe abilities were dt ined called in queſ- Ip 
tion. 
For which region,” and becauſe the 4 touching 8 
ceſſaries before the fact is a matter of great and very ex= 
tenſive conſequence to the juſtice of the kingdom and 
ought to be well underſtood, I will deliver my thoughts 
upon the ſecond queſtion before I come to that which will | 
6nally govern the preſent caſe. x | 
As to the priſoner Salmon, the judges. upon. conſiders- 
tion of this ſpecial verdi& are unanimouſly of opinion, 
that he cannot be guilty within this indictment: for un- 
leſs he was party to the agreement at the Bell, there can 
be no colour to involve him in the Silt of * ang | 
Kelly. 
And on the * band, if be did part with his money 
and goods in conſequence of that agreement, it cannot be | 
daa that in legal conſtruQtion be was robbed at all: ſinee it 
is of the eſſence of robbery: and larceny, that the goods be 6 
taken againſ# the will of. the oer. 
There was a late caſe cited in the argument on the part 
. of the Crown, which I ſhall by-and-by, and diſ- 
., aue from the preſent. 3 
It hath been holden, and 1 think ri hily, / that a man Cramp. Jaſt, 
may make himſelf an acceflary after 2 fact to larce- 41. b. * 4 37 
. ny of his own goods, or to 3 robbery on himſelf, by | 
harbouring vel REY the chief, of an in his eſ⸗ 
2 2 
And oder ſome circumſtances a man may be guilty of CCC 1 
| rang: in ſtealing his own gaods, or of robbery in taking . 
Tis own property from the perſon of another. A. delivers, - 42 
| ib * to * to . * * ny then un them, 1 8 5 
den | 
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CO wr REPORT. | 
2 Sta 26. A. with intent: te charge” B. with the value. of they this 
= 1 110. - would be felony in A. Or A. having delivered money t 0 


bauis ſervant to carry te ſome diſtant place, diſguiſeth 
ent 


deen and robbeth the ſervant.on the road, wi 
GAY == eee this, I doubt not, . n b 
| | in 4. 
or in theſe baſes the money and goods 
- thol who had @ ſpecial temporary property in them, with 
| 1 wicked frauduſent intention; which is the antient known 
. 5 80 2 8 definition" of larceny, fraudulenta contractatis rei alienæ 
8 5 } invito domino. But I never did hear before this time, of 


were taken from 


PFE 


(See Trem. r. any attempt to charge a man as acgeſſary before the fa to 155 


C. 28s.) 2 Tobbery committed on his own perſon. 
t the priſoners Mardeniel, Berry and Eagen, the 


judges are unanimouſly of opinion, that, ſuppoſing a rob- 


or was committed on Salmon, the fats au by the 
ial verdict are ſufficient to charge them as He for 

in the manner they are charged in the indidtment. 
Por the verdia Kndeth, that every circumſtance attend- 
Ang the faR,, che place where, and the perſon on whom it 


was to be committed, the means by which it was to be ef- 
- fected, and the perfons by whom it was to be done; all 


=... _ > ſettled and agreed upon by the 
. Priſonere previous to the fadt. And in conſequence of 


8 die conſult and agreement the fact was committee. 


„ It is indeed found that gone of the priſoners had any | 
5 - ponrerſhrion with Elis and Kelly previous to the robbery; . 


— ,* and that Bive did hot acquaint Ellis and Kelly with bis in- 
denten to commit any robbery, but drew them to _ 
5 7 under pretence of flealing linen. AD 


= -. , Theſe circumftances' feem to have been the Con | 
_ of „ ee and the de counſel yore! laid 3 


8 ftreſs on them. 
147/20 As to that cirtyvmſlante, that Bist true deſign was not 


ad bon to EMH and Belly, it appeareth maniſeſtly by | 
the facts found, that it was part of the original agreement 


u the Bell iat the be defien' ſhould de concealed fron 
2” tem; and that they were to be drawn to the place ef 


ion under another pretence. This circumſtance” there- 
fore being part of the ori = agreement, the priſoners 
| "_—_ _ ares rank 2 _ ann upon: k 
„„ 1 8 e Whole 
1 3 \ 


8 


| whole and what was done in 


: ed, that he who procureth a felony to be done is a felon. 


THE REPORT. © 


it be ſuffi» 

cient to make them. acceſſaries. -7 

As to the other circumſtance, that the ge had 
no converſation with Ellis and Kelly before the aſſault © _—_ 
upon Salmen, their counſel relied chiefly on the words of _ 
the: ſtatutes on which this indiament is founded. - 1 

The ſtatutes are the 4th and 5th of Ph. and Ma. and 4&5 &M. 
the 3d and qth of W. and Ma. The words of the former, © Sw. & M. „ 
which are deſcriptive of the offence, are, If any perſon - | 


6 ſhall .maliciouſly counſel; hire, or command.“ The | 


latter retaineth the words Counſel, hire, or command, 
and addeth. others, “ ſhall comfort, aid, abet, or aſſiſt. 
From theſe words, which it muſt be admitted are deſcrip- 
tive of the offence, the priſoners' counſel concluded, That 
without a perſonal immediate communication of counſels, 


intentions, and views, from the ſuppoſed acceſſaries to the 
principals, there can be no acceſſury before the faQ. 


Bur the judges are all of opinion, That whoever — ; 43 
cureth .a felony to be committed, though it be by the ä 


intervention of a third perſon, is an acceſſary before the 


fact, and within theſe ſtatutes. For what is there in the 
notion of commanding, hiring, counſelling, aiding, or 
abetting, which may not be effected by the intervention 
of a third perſon, without any direct immediate connec- 
tion between the firſt mover and the actor? 

A biddeth his ſervant hire ſomebody, no matter whom, 


to murder. B, and furniſheth him with money for that 


purpoſe ;. the ſervant procureth C, a perſon whom A ne- is 5 bt: 
ver ſaw, nor. heard of, to do it. Is not A, who is mani- Ce 
feſtly the firſt mover or contriver.of the murder, an acC- 


ceſſary before the fact? It would be a reproach to the a 


Juſtice of the kingdom to ſuppoſe he is not. 
It is a principle in law which: can never be controvert- 


If 'preſent he is 2 principal, if abſent an accellary before 


the faQ. 


In the (caſe of the Earl of Somerſat, who! was indifted » $t. Tei. OY J 
upon the ſtatute of Pi. and Ma. as an acceſſaty before | . = 
the fact to the murder of Sir Thomas Overbury, the Lord. ih — 
Chancellor Elleſmere High Steward, in the outſet of te 


cauſe Py before 1 n ren, direQed the peers 


triers, wt wk 


5 ras KEPORT: 3 

- ae 4nd all 5 bis lords 4 

-©  - ſhip, that the only point in iſſue was, whether the Earl 

_ ediuſed or procured the murder or nat. And accordingly | 

the Earl was found guilty upon evidence which ſati ed 

His peers, that be had contributed to the murder by the 
intervention of his lady, and of Sir Jarvis Blunt, and 


7 5 : I Fan, who were themſelves no more than acceſlaries ; 


',* "without any fort of proof that he had ever converſed with 
ee, the only principal in the murder, or had correſ- | 
85 2 with him direQly by letter or meſſage. 
The beſt writers on the Crown Law agree, that per- 

fors ons proepring, or even conſenting 8 are 18 | 

__ faries before the fact. WE 
Lord "Coke" in his coniment-on Weſt. 1. e. Bt in = 
. the words commandment and aid. as applied to 

__  geceflaries before the fact, faith, Under this word com- 
 , __ <<" mand"are underſtood all thoſe who incite, procure, 
-.. * _ «© fet'on, or ſtir up any other to do the fact: and under 
4 'the word aid are comprekended all pefſons counſelling, 
4 abetting, plotting, aſſenting, conſenting, and encou- 
__ „ to do the act, and not preſent when the act 1 is / 


- | x Hale, 1 715 Hale fair, 8 Miſprifon of felotiy is the concen 
: | . of a felony which a man knows but never conſented 
bo; for if le conſented he is either principal or acceſſary.” 
"Ws 55 616. Again, * An acceſſary before, is he that being abſent at 
the time of the felony committed, doth yet procure, 
© _ <-caunſel;. Command, or abet another, to commit a 

1 « felony.” 
bor brevity-ſake I will barely refer to“. 

tt eas objected by the prisoners“ coutiel, that 1 
5 ſtatutes are to be conſtrued with great ſtrictneſs z z and that 
— the words procure of conſent are not to be found in either 
of the ſtatutes upon which this indiQtment is formed. by 
| ___ __ "The principle is true, that in proſecutions on U 
ſſtſtatutes the words of the ſtatute are to be purſued. ou 


Many e to this W may be cited, which Ta 


= 4 nerd true, that we are not to be governed by the 4 | 


107 See Stanf, 40. Landers 287. edit. 1588. Dall. c. 161 

. 5. And ſee Co, Ent. Appeal, pl. 5,6. Dyer 120, 186. 1 5 
Hes 196; Rafal, Appeal, pl. 15. Precedents of appeals, and indi 
ments againſt accefſaries before the TO all e INES 7 them as 
e the Pay 435 | þ 


4 = 
by £ 5 — 8 ; * is 
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A e e 


I toni, but by the well- known, true, legal import of the : 


words. 


ment and in one or other of the ſtatutes upon which it is 


founded are, command, aid, and abet. The paſſage I have 


ut cited from Lord Coke ſheweth, that perſons procuring, 
contriving, or conſenting, come within the words aid and 


command. And that perſons procuring are, in the lan- 8 


4 guage of the law, .abettgrs, may de proved by any u- 
thorities which it is not neceſſary to cite at large“. 


© This. being ſo, the prifoners Macdaniel, Eggen, and 


Bieys who were the contrivers'of this ſcene of- iniquity, 


Some of the words made uſe of in the preſent indi | 


eed upon the place and manner of execution, and con- 


ducted the whole by the intervention of their inſtrument 


Bee, are acceſſaries before to this robbery, ſuppoſing a - 


robbery to have been committed: for in conſtruRion, and 
indeed in the language of the law, they did command Ellis © 
and Kelly to commit the fact, and did aid DN abet them 


in it. 
T come now to the other 8 Whether upon the 


ſtate of The caſe in the ſpecial verdict, any robbery, in 


the legal notion of that olfence,. was: committed on Sal : 


mon Or not. 


And the judges are of opinion, that it doth'not appear, 
from the faQs ſtated in the verdict, that the taking the 
money and goods from Salmon by Ellis and Kelly doth 


amount to a robbery, in the legal notion of that offence. 
Something was ſaid in arguing this caſe upon the queſ- 


tion, how far a perſon | charged as an acceſſary, and 


brought to his trial after the conviction of the principal, 
can controvert the truth of the fact found by the verdi& 


againſt the principal; or how far the ſuppoſed acceſſary | 


can be let in to ſhew, either that no felony was committed, 


or that the perſon convicted as principal was not guilty of it. 
This general queſtion is of great extent and of mighty 


1 in proſecutions of this kind; and ſome diver- 
=; of er ks there i 15 among the judges * it. 


be See Raſtabs Terms le Ley, verb. Aion, Stanford Ih. 3. 


e. 11. FL m,2.C.12. ur he ans 1 43. b. 44.6. _ 120. : 
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But it will not be neceſſary. at preſent to enter zt all 


inte it; becauſe the court in the preſent caſe muſt found 


its judgment. upon the facts found by the verdict, and 


upon them, alone. Nom it is expreſfoly found, that Salmon 


was party to the original agreement at the Bell; that he 
conſented to part with his money and goods under colour 


- and.pretence of 8 robbery ; and that for that purpoſe, and 
in purſuance of this conſent and agreement, he went to 


* waited there. till this colourable robbery 
This being the ate of the caſe with regard to Salmon, 


"the. judges. are of opinion, that in conſideration of law 
2 was committed on 55 His property was 


nat taken from him againſ? his wil 
—1 was ſaid by the priſoners counſel, that the verdict 


2 not find, that. Salmon was put in fear; and, ſay they, 


mere can — no robbery without the circumſtance of put- 


1 think the want of that circumſtance alone ought not 
to be-regarded.. I am not clear, that that circumſtance is 


> hes of wee to he laid in the indiQment, ſo as the fact be 


. 24359 charged to be done piolenter et contra-voluntatem. I know - 


* 


there are opinions in the books which ſeem to make the 


f Fre of fear neceſſary ; 3. but IL have, ſeen a good 


33 note of an opinion of Lord Halt to the contrary; 


and I am very clear, that the circumſtance of actual fear 


at the time of the robbery needeth not to be ſtrictiy proved. 
8 the true man is knocked down without any pre- 


_ vious warning to awaken his fears, and heth totally inſen- 


ſible while the thief rifleth his pockets, is not this a rob- 
322 And yet where is the circumſlance of actual fear ? 


— 


Or ſuppoſe the true man maketh a manful reſiſtance but 


is overpowered and his property taken from him by the 
mere dint of. ſuperior ſtrength, this doubtleſs is a robbery. 


And in caſes. where the true man delivereth bis purſe 


without reſiſtance, if the fact be attended with thoſe Cir- 
cumſtances of violence or terror which in common expe · 
rience are likely to induce a man to part with his property 


for the ſafety of his perſon, that will amount to a robbery. 


. 1 . be a 9 * the law, in odium 


33 | | ' Jpohaterir, 


A 


. 


FF 


wi il 


he had about him; and then jumped-out of the chaife 
with his piſtol in his hand ; and wich the” eee . ee X 
others topk the highwayman. He Sek | 
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pozab i, rr ther appeareth to be 


o juſt a ground for it. / 
I come now to the eie which | 


provnifid-ge- che begin- 


ning t conſider and to diſtinguiſh trom the preſent cf. 


One Nauen having been informed, that one of the early 


ſtage-coaches had been frecquemiy robbed near the town 

by a ſingle highwayman, reſolved to uſe his endeavours to 

upprehend the robber. For this purpoſe he püt a little 
money and a piſtol into his pocket, and attended the.coach 


ins ol ela, till the highway man came up to the com- 


pany in the coach and to him; and proſenting a weapon 


demanded their money. Norden gave him the little m 


A 


The robber was indicted about a yeat 4go ie court 


for a robbery on Mor dem and cori ed. And very pro- 


perly, in my opinion, was he conviaed. ' « 

But that cafe differeth widely from the preſent. In 
that caſe Verden ſet out with a laudable- intention to uſe 
his endeavours for apprehending the highwayman, in caſe 


he ſhould that morning come to rob the coach; 'which = 
nt that tim? vont totully uncertain; and it was equally un- 
certain whether he would come alone or not. Ii the eaſe 
now under confideration there was a moſt deteſtable con- 
ſpiracy between Salmon and the reſt of the priſoners, that 
his property ſhould be taken from him under the pretence 
and ſhew of a robbery; and time, place; and every 'othet 
r were known dae We . I 


to by him. 


In Norden's caſe thier was no concert; no ſort of cons 5 
nexion between him and the highwayman; nothing 10 
remove or leſſen the difficulty or danger Norden might be 
expoſed to in the adventure. In the preſent caſe there - - 
was a combination between Salmon and dne at leaſt of the 
ſuppoſed robbers, I mean He. And though Sams might _ 
not know the perſons of Ellis and Kelly; yet he well knew, 


that they were brought to the ph by his friend Buer, and 


|, were wholly under his direction. | 
| 80 en do theſe caſes differ! 2 


1 5 5 8 | | To * 


EER A EPOR T. 


Tal; all the priſoners have been guilty or "i 
_ wicked and deteſtable conſpiracy to render a very ſa- 
ey law ſubſervient to their vile corrupt views. But 


t as their offence is, it doth not amount to felony. 
Aud therefore the judgment of Nog berg * 1 2225 be 


ureter eee 


A. bill of n was eee found . at 

De the priſoners, and proſecuted at the expence of the Crown 
upon inte repreſentation of the judges, for a conſpiracy, 
dis Which the principal fats found by the ſpecial verdict on 
- «the felony-bill ware charged. On this indictment they 


were all convicted: and the court gave judgment, that 


_ _ * - they be all ſet in and upon the villory twice ; that they 
tand committed for ſeven years, and until they find ſure- 

LD bier for their good behaviour for three years afterwards. 
One of them (Eager) loſt his life in the pillory through 
12 the reſentment of the populace. And on that aceount the 


others did not ſtand a ſecond time. But they are all in 


Newgate very cloſely confined under their ſentence. 


Whatfgllow | In the caſe cited in the marginal note, 5. 126. from 


* 1 fad: 195. the indidment was holden to be ſufficient, 
: though-the words of the ſtatute of PI. and Ma. were not 
_ purſued ; the words excitavit,, movit, & procuravit being 


 ſeriptive of the ſame offence.” 


1 take this caſe to be good law, though I confeſs it is 


8 hs only precedent I have met with; where the words of 
. the ſtatute have been totally dropped. And 1 the rather 


_ incline to this opinion, becauſe I obſerve that the legiſla - 
ture, in ſtatutes made from time to time concerning acceſ- 
_  - faries before the fact, hath not confined itſelf to any cer- 
” tain mode of expreſſion; but hath rather choſen to make. 
uſe of a variety of words, all terminating in ide fame , 


general idea. 


| uh e. 14. Some * ſtatutes . uſe of the word 5 ſin⸗ 


| fy he £6 gly, without any other words defcriptive of the offence. 


b. 1 2 51 Others + have the words, abetment, procurement, help- 


$1 F4VL ing, maintaining and counſelling,' or, f aiders, 'abettors, 


10 i i F M. procurers, and counſellors ' One | deſcribeth the offence 


: ; : 5 


. 


deemed tantamount to the words of the 0 and de- 


3 the 2 9 TORO, or PROT) another Nn 5 


= tors, or barely aiders and abettofs. - / 


of the words; and alſo, that every perſon wo cometh 
within the deſcription of theſe ſtatutes, various as they 
are in point of expreſſion,” is in the judgment of the le- 
_ giſlaturean acceſſary before the fact; unleſs he is preſent 
at the fact, and! in that caſe ook is undoubtedly a On 


. hab with one Mary Fones, were afterwards indicted der * 
murder upon à conſpiracy of the like nature againſt one 
Hidden z. who was convicted and executed for 4 robbery on 

the highway, upon the evidence of Berry and Toner. 


i nay being ſet forth in the Waschen the court ſuffers 


: | confidered.- upon motion in arreſt of judgment. But the (hes 4 Black, 
nttorney- general declining to argue the point of law, the © 14.P- . 
Priſoners were at a pm, woes fefſron mtr bf that. i _— 


: wen for keeping the fountains of juſtice pure and unpol- 
luted, and a juſt indignation againſt an offence of this lig | 
4 ” enormity.” * 


I bo antient writers which greatly countenance #4 proſecution 
bf this kind. But thoſe writers muſt delle be read with 


FHP REPORT | wil 
the an -procurers, or aeceſſaries- One; *having 18 & 
made uſe of the words, comfort; aid, abet, aſſiſt; coun- 9 
9 hite or command, immediately afterwards in deſcrib- 

the ſame offence in another caſe, 'uiſeth the words 


1 A hire,-or'conimand, only. +One ftatute'calleth . 4 4 2 
them counſellors - and-contrivers of felonies; and many N 


L 0 


others make uſe of the terms counſellors, aiders, bas 8 


From theſe different modes of We ee 1 plainly | 


deſcriptive: of the ſame offence, 1 think one may fafely _ is Y 


conclude, that in the conſtruction of ſtatutes, which ouſt 
clergy in the caſe of partici pes criminit, we are not to be 15 
governed by the bare ſound, but by the true legal import 


Two of theſs ATION ' Mactdaniel and Nen, 


- Upon this indictment they were tried, and, the ſpecial 


ed them to be convicted, but immediately reſpited judg- 
ment; in order that the point of law might be woe ful 5 


4 


diament. . - 
This proſeeution, I am ſatisfied; aroſe feu 4 kaudable 


It muſt be confeſſed, that there are ſtrong palliges ih 


BY caution Be. the fubj ect of homieide. 5 
5 6 | by | | Bratton . 


* 
2 a 8 
a - 
= 
A 
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33 n whom the writers of that age forthe mf f 
per follow, was a doctor of both laws before he came to 
' the bench. It is po wonder therefore, that having before 
wm ne tcberable ſyſtem of the Engliſh lau, then in its 
E © * © © Infant-flate, he mould adopt what he ſound in the books 
—_: - - io and canon law, which be had enn 5 
3 . Jt. 7 
= . Succeeding writers of that. age 9 ben e Wie 
their looſe way wrote upon the fubject rather as divines and 
= eaſniſtsthan as lawyers; and ſeem. to have confidered the 
dinge merely. in the light in n 
=: to be confidered. in fora. cht. 
A (Sell. 48. But the practice of many ages backwards doth by 10 
: meat countenance their opinion. - 

And during all the violence and tage of the proſecution 
againſt Dr. Oates, it ſeemeth nat to have entered into the 
imagination of thoſe concerned im it, or of the court, who | 
ES would nat hade ſpared him if they could have taken their 
3 full blow at him, that the offences of which he was con- 

Vvicted could have been ſo charged as to have teached' his 

0 life : : though the judgment they. paſſed on him, the moſt 
ctruel I believe that ever was. given in We/tminfter-hell- in 
F e * e have _ 72 
BR his NOT. 


** Richard. Majar's Cabo... 


1 inne. Summer-afſizes. 1736 Rickard Maſon 
vas indicted before Mr. Serjeant Willes, who went 
judge of aſſae that circuit, for the wilful murder of Mil- 
liam Maſon his. brother; and was upon. full evidence con- 
vicded to the ſatisfaction of the ſerjeant, and judgment * 
death was paſſed on him. But the ſerjeant being informed 
that ſome. gentlemen of fank at the bar doubted, whether 
upon the ciccumſtances given in evidence the offence 
amounted to murder or manflaughter, . he reſpited execur 
tion till che opinion of the judges could be taken upon the 
caſe, which. be Red. to have been as followeth. | 


8 * See Dig. 1. 48. tit. 8. 1 Coneliam ds Serin La 
tit. 2, ad legem Aquiliam; and the writers on the canon law, 
collected by Liravcod, |. 1. tit. 11, verb. Ne Occides, 
7 See 4Sc. Tri, "be proceedings againſt bim, and what 
ſell from the tourt at the time of Bring judgment. 
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Tube priſoner, with the deceaſed and . | 


| 255 ſome neighbours, was drinking i in-a friendly manner 

at x publick houſe; till growing warm in liquor but not 
intoxicated,” the priſoner and the deceaſed began in idle 
ſport to pull and puſh each other about the room. 


| then wreſiſed one fall, and ſoon afterwards played et eud- : 


ls by agreement. 
All this time no tokens of anger appeared on either gde 


till the priſoner in the cudgel-play gave the deceaſed 


| ſmart blow on the temple. The deceaſed thereupon - 
grew angry, and throwing away his cudgel cloſed in 
with the r biber, and they fought a ſhort fpace in good 
- Earneſt ; but the company Interpoting: they were ſoon 
Parted. 
The priſoner then quitted the room in anger; J ang: when 


| he got into the ſtreet was heard to ſay, “ Damnation ſeize . 


ce me if 1 do not fetch ſomething and flick him.“ And 
being reproved for ufing ſuch expreſſions he anſwered, 
c L' be damned to all eternity if I do not fetch brag 
| fe thing and run him through the body.” | 
The deceafed and the reſt of the company 8 1 
the room where the affray happened : and in about half 
an hour the priſoner returned, having put off a flight 
thin coat he had on when he quitted the room, and put 
on one of a coarſe thick cloth. The door of the room 
being open into the ſtreet, the priſoner ſtood leaning 
againſt the door-poſt, his left-hand i in his boſom and a cad- 
gel in his right, looking in upon the company, 0. not 


ſpeaking a word. 
The deceaſed ſeeing him in that poſture invited him ind 


the compa 7 but the priſoner anſwered, * I will nor 


« eme in!“ „Why will you not ?”” ſaid the deceaſed. 


The priſoner replied, © Perhaps you will fall on me and 
ti beat me.” The deceaſed aſſured him he would not: 
and added, Beſides you think yourſelf as good a mam as 5 


ce me at eudgels, perhaps you will play at cudgels with 
„ me. The priſoner anſwered, “ I am not 8825 to do 


& ſo if you will keep off your fiſts.” ? 7 
| Upon theſe words the deceaſed got up and went to- 
wards the priſoner, who dropped the cudgel as the deceaſed 
was oem "es to him. T we —— took up the eud- 
| 1 | | gel 


\ 


_ 


ht 


kt 
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— 8 it gave the priſoner two blows on FE ſhoulder. : 

f. he priſoner immediately put his right-hand into his bor 5 
ſom, and drew out the blade of à tuck-ſword crying, 


© + Damn you, ſtand off or Fll ſtab you zn and immedi- 


ately, Without giving the deceaſed time to; ſtep back, 
made a paſs at him with the ſword, but miſſed him. The 
deceaſed thereupon gave back a little, and the priſoner, 
ſhortening the ſword: in his. hand» leaped torward Toward | 
the deceaſed,” and tabbed him to the heart, and he in- 
ſtantly died, B 5 

The judges having had copies of: the caſe left at their 
' chambers met in Mzrichae/mas vacatiqn at Lord Mansfield's 
_ chambers and ynanimouſly agreed, that there are in thig 
caſe ſo many ' circumſtances of deliberate malice and deep 
reyenge on the detendant*s part, that his offence cannot | 
be lefs than wilful murder. He vowed he would fetch? 
ſomething to ſtick um, to run him through. the body. | 
' Whom did he mean by Aim? Every circumſlance in the 
_ caſe ſheweth he meant his brother. He returned to the 
company provided to appearance. with an ordinary cud- 
gel, as if be intended to try {kill and manhood a ſecond 
time with that weapon; but the deadly weapon was all 
the while carefully concealed. under his coat; which moſt 
1 he had changed for the N of t the 
Weapon. I 

He ſtood at the door refuſ ing to come nearer, but. arte 
fully drew on the diſcourſe of the paſt quarrel; and ag 
ſoon as he ſaw his brother diſpoſed to engage a ſecond 
time at cudgels, he dropped his cudgel and betook. him to 
* ay PEP which till that n. he had con- 
gealed. 

He did indeed. bid his brother ſtand off; but be gave 
him ng. opportunity of doing ſo before the firſt paſs was 
made. His brother retreated before the ſecond, but he 
advanced as faſt, and took the revenge he bad yowed. | 

The circumſtance of the blows before. the. ſword. was 
produced, which I preſume might weigh with the gentle. © 
men who doubted, akereth not the caſe at all, nor doth 
the precedent quarrel ; becauſe, all circumſtances conſi- 


. ered, he appeareth to have returned with a deliberate 
feſchu ion to take a | deadly reyenge for What had paſſed; 


Fe 
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and the. blows were plainly a provocation ſought on bis 


part, that he might execute the wicked n of * 
heart, with ſome colour of excuſe. | 


| He was ſoon afterwards executed. e 
| See Halo s Sum. 48. and 1 Hale 457. two caſes of pro- 


vocations ſought adjudged murder i. though coming far 


mort * ne in point of * 


| The Cale of Richard Curtis: | 
E. was indicted, at the Summer: aſſizes 1756 for the 


town and county of 2 upon TW, for the 0 


: murder of William Atkinſon. © 


Upon the trial the caſe appeared to be, that 1 a proceſs | 


in the nature of a capiar ad fatisfaciendum iſſued againſt 
one Charles "Cowling out of the town-court, direQed to 
Joſepl Dixon a ſerjeant at mace belonging to the court 
who got Join Suretees another ſerjeant at mace to go and 
execute it for him. Suretees accordingly went to Cooling s 
workſhop adjoining to his houſe, and taking hold of him 
told him that he had an execution againſt him. Cowling | 
demanded a ſight of the proceſs ; which being refuſed, 
Cotoling with the affiſtance of the priſoner = ares and 
violence reſcued himſelf, | 
Sauretees immediately acquainted Dixon in what had 
happened ; ; and thereupon Dixon prevailed upon the may- 
or's officer to inſert the name of Suretees in the proceſs; 
and Suretees then went before a juſtice of the peace for 
the town and county and made information on oath, . that 
he did, by virtue of the ſaid proceſs to him and Foſeph 
Dixon directed, apprehend the faid Cowling, who by 
. wreſtling and ſtrokes ot out of his hangs and made his 
eſcape. 
"The ane Waren granted a warrant ase! to all 
ſerjeanis at mace, conſtables, and other officers within 
the ſaid town and county, reciting the 'procefs already 


mentioned, that Suretees had that day arreſted Cowling by 
virtue thereof, and that Cowling had by wreſtling and 
firokes reſcued himſelf, and commanding all officers Se. 


to 9 the faid WP and " him before the 
/ | _ juſtice 


; | # A 
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* 
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| Juflice: wh granted the warrant, or auy other juſtice of 
the peace of the town and county, 10 > be deak wal | in the. 


premiſes as the law direQeth. - 


Upon the receipt of this, Warrants Dixon. and EM - 
(w who were both ſerjeants at mace) went back to Cawling's 


workſhop, taking with them the. deceaſed agd' one Coulſon 


as their aſſiſtants. They found the ſhop- doors ſhut, and _ 
calling to Cowling, who was there with the priſoner, in- 
formed him, that they had an eſcape-warrant againſt him, 
and required bim to ſurrender 3 otherwiſe they ſaid they 
would break open the door. 

Cooling rgfuled to ſurrender 3, and the priſoner, looking 
„ Quit at a window with an ax in his hand, ſwore, that the 
«+. man that entered ſhould be 2 dead man. Di xen how 


1 with -Gavlfou. and the decęaſed broke open the ſhop- 


; and the. gegeaſed being foremoſt ip entering the 
pe the 3 at one blyw, with, the ax on the left 

i thechaady killed him on the ſpot. | 

Upon this evidence the priſoner was faupd guilty of wit 
ful murder, But ſome gentlemen of the profeſſion, ex- 

reſſing their doybts to the. judge who tried him, he re- 

ited execution till the opinion of the, other Judges _ 
ts had. on the caſe, _ 

In Triwty, term 1757 elayen of the * had a cone 
ference on the caſe, and nine of them, with whom juſtice 
Vim who was abſent: goncurted, were clearly of opinion 
that the defendant is guilty of murder. Two of. thg 
judges. held. it to 6 All the judges preſent 
3 the conference agreed, that the juſlice s warrant, 
though obtained by very. unwarrantable practice on the 
part of Pixvn, and by perjury on the part of Suretees, was 
à legal warrant for the arreſting Caw/ing for a breach of the 

ce; For in Gaſes wherein the juſſice af the peace hath, 
juriſdiction, and in this he undoubtedly had, the legali 
gf his warrant, will never depend on che truth of the nfor- 
mat ion whereon-it. is grounded, | | 

They likewiſe agreed, thai penca-olficers; having lad 
Vorrat to arreſi tor, a. breach of the peace, may break 
open doors, afier having demanded 8 and given 
natich not Wie ms 85 
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The nolnt on which they divided was, whether i in this | 
fete” due notice had my given. e 
he nine ju were of opinion, that no iſe uw 
of words 1s fe a0 in a caſe of this kind. 4 
that the party hath notice, that the officer cometh not as 
a mere treſpaſſer, but claiming to att under a proper au- 
thority: and if, after this notice, he be reſiſted, and he or 
any of 1 his affiftants killed in confequence of ſach reſiſt, 
ance, it will be murder ; provided it cometh out in evi- 
dence that the officer had a legal warrant. f 
The perſon making ſuch reſiſtance, after ſach n 
doth i it at his own peril. He acteth avowedly and delibe- 
rately in defiance of the ordinary courſe of juſtice. And 
therefore it will be no Excuſe on his part to ſay, that he. 
did not know or believe that the officer came armed with 
a a proper authority, This rule is founded on the policy of 
the law, and upon every principle of government. 
The judges who differed thought, that the officers ought 
to have declared i in en explicit manner what ſort of war- 


rant they had. 


They ſaid, that an eſcape doth not es di termini, nor | 
in the notion of law, imply any degree of force or breach 
of the peace; and confequently the. priſoner had not dug 
notice, that they came under the authority of a warrant 
2 on a breach of the peace. And for want of thig 
que notice the officers are not to be conſidered as acting | 
in diſcharge of their duty, but as mere treſpaſſers. 
On this queſtion alone the caſe turned. 
But a few of the judges, who conceived the fad to be 
murder, were of opinion, that it would have been fo, even 
*. adhitting that the officers could not have juſtified the. 
breaking open the . door. Here was no arreſt aQually 
made, the officers, even admitting that due notice had 
not been given, had committed a bare treſpaſs in the 
| houſe of Emviing, where the priſoner happened to be; n 
treſpaſs done to the property of the priſoner; 3 no Romper 
on his perſon; | gs 
But admitting that x treſpaſs in the houſe, with an 


intent to make an unjuſtifiable arreſt on the owner,” could 
be confidered as ſome provocation to a byeſtander; yet ſure- 


Ws with os 


4 the t a mont gs out, or cleaying him. down 


«< Ss 
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I nh an a on ſo flight. a provocation, 3 rather of 
* brutal rage, or, to ſpeak more properly, of diabolical miſ- 


i chief, than of human frailty. And it ought always to be 
remembered, that, in all caſes of homicide on ſudden pro- 


vocation, the IOW, nerd. to Human frailty, and te that 


- 


= -:- | Beſides, the circumſtance. 7 the N ſtanding 
=: With the ax in his hand, declaring before any attempt to 
RR. enter the ſhop, That the firſt man that did enter ſhould 
=. | © be a dead man, ſheweth it to be an a& of deliberation 
38 well as cruelty. _ 

And where the ieee of Bn TI and cruel- 

ty concur, as they do in this caſe, the fact is undoubtedly, 

murder; as flowing from a wicked heart, 2 mind grie- 

vouſly deprayed, and aQing from motives highly criminal. 

Which is the genuine notion of malice in our la). 
Cre. Car. 371. In the caſes of Sir H. Ferrer;'s ſervant and of Hopkin 
10 roy 1346: Hugget, which were mentioned on this occaſion, there was 

” _ mutual combat, blows given ar paſſes made. on each 

- ſide the parties fought upon equal terms; and when 
that is the caſe, be the griginal provocation ever ſo flight, 
every blow or paſs, becometh 3 freſh, provocation; the 
blood kindleth every moment, and in the tumult of the 

the voice of reaſon' is not heard. 

ee 1 muſt confeſs, that the circumſtance of a mutual com- 
| bat was wanting in the caſe of The Queen againſt Tooly 
and others, which was likewiſe mentioned on this occa- 

ſion; but that caſe, 1 ſpeak it with great deference, ſtand- 

eth, as I conceive, on no better grounds than the opinion 


uf Yen learned * l * f. 


— 


6 


la the Caſe of Earl Peres April 15 1766. | 


2 N T. E Houſe of Peers 5 found Earl Ferrers | 
guilty of the felony and murder whereof he ſtood 
indicted ; and the Earl being brought to the bar, the High 

e acquainted} him e ang ys Houſe imme - 


2» See Diſcourſe II. towards the ee 12 8 wo 
54 352 the _ on- ür chap, 8. 45 10. 


diately 


to the next day. 


95 better Preventing. 45 lorrid crime of murder #7 5 8 
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if which Bs Peer ſpall have been at, or by the court 
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| diatel: y adjourned to the chamber of Parliament, and laws. 


ing put the following Tins to the Judges wt 


1 a, ct Whether a Peer indiQted of felony and * 
te and tried and convicted thereof before the Lords in 
66 Parliament, ought to receive judgment for the ſame 
« according to the proviſions of the act of Parliament of 
te the 25th year of his Majeſty? s reign, intitled 5 act i 


ad, c Suppoſing a Peer fo indi ed and countfied | 


e ought by law to receive ſuch. judgment as aforeſaid, . 


* and the day appointed by the judgment for execution 


66 ſhould lapſe before ſuch execution done, whether 3 EEE. | 
te new time 0 be pred for the en, and by \ 


* < a = 


wh m?? e f 


On the 18th, the Houſe then 6 itting in the chamber of 
Parliament, the Lord Chief Baron, in the abſence of the (Sir Themgy 
Chief Juſtice of the Common Pleas, delivered i in writing aan 
the opinion of the judges, which they had agreed on and ä 
reduced into form that morning. 

His Lordſhip added many weighty reaſons in ſupport | 
of the opinion, which he prged with great ſtrength and 


propriety, and W with , on cues. Tees mar bf 


\ To the firſt queſtion, | 3 

cc We are. all of opinion, that a Peer indicted of 
* felony and murder, and tried and convidted thereof be- 
fore the Lords in Parliament, ought to receive judg- Ns 4 
ment for the ſame according to the proviſions of the | 
« act of Parliament of the 25th year of his Majeſty's reign, 
” intitled An ad fer better . the horrid crime : of 
50 * murder.” 929 


. 


To the ſecond queſtion, | 


© Suppoling the day appointed by the nn 
for execution ſhould lapſe before ſuch execution done 
6 (which however the law will not prefume) We are all _ 
of opinion, that a new time may be appointed for tbe 
execution either. by the High Court of Parliament before 


6 


* 
£ 


1 HE KK or. 


# of King's Bench, the Parliament not then fitting ; the 
4 record of the * N removed — 
"0 that 1 pong 


1 A 
* 


Tbe en fots the e went opon is their anſwer to 
the firſt queſtion. ate 1 preſume too obvious to be men- 
tioned at large; and the Houle reſolved and ordered, That 
judgement mall be 8 in W 6 pur- 
_ fuant to the late act. 

The reafoiis upon which the judges founded their an» 
ſwer to the ſecond, relating to the farther proceedings of 
_ the Houſe after the High Steward's commiſſion diſſo — 

which is uſually done upon pronouncing judgment, ma 
poly require ſome farther diſcuſſion. I will tikrefore, 
© before I conclude, mention thoſe which weighed with me, 
aud k behieve with many dthers of the judges. 

The Houſe, before they adjourned to the court-room 
in Weſtminfter-hall for pronouncing judgment, reſolved 
aid ordered, That execution be reſpited to the gth day of 
May following. Upon which day execution was done at 
un porfoant to the judgment, and the body delivered 


8 81 Surgeons - hall to be diſſected and anatormizetd. 


\The' wit to the fheriffs bor execution was as Follow: 
eth, ' ; 


George the frcond, 4 the | grace of Gid of Great Bri. 
tain, France, end Ireland King, defender 'of the faith and 


7 0 To the ſberi fr of London and ſberi f of Middleſex, 
Greeting : Wher:as Lawrence Earl Ferrers viſcount Tam- 


worth 1 bot indifted of felony and murder by him done | 


and committed, which ſaid indi ment hath been certified be- 
fore us in our preſent Parliament; and the ſaid Lawrence 
Earl Ferrers viſcount Tamworth Fath been thereupon ar- 
raigned, and upon ſuch arraignmient hath pleaded not guilty ; 8 


and tie ſaid Lawrence earl Ferrers viſcount Tamworth 


hath before us in dur faid Purliamem been tried, and i in due 
ferm of law: convitted theresf 5 and wwhereds ment 


Vu been given in dur ſaid. Parliament, that the ſaid Law- 


rence. Earl Ferrers vi/count Tamworth fball be hanged by 
tis neck tiH he is dead, and that his body be tfſefled and 
auumied, the execution of which judgment yet __— 


| 27 i FR v5 7 0 K "= | 
oth tn be. dene, we requires and by 2 preſents flrifily com- 
the } mand: you» Hat ubun Monday the. 314 doy of May inſtant, 
nto An the , of nine n the: morning. andreas; the 
* eftgrneoon: of the. fame day, him the ſaid Lawrence Earl 
Ferters vi/covtt Tamworth wit aus the gate g our Tower ef 
to London (ta v, ther: and there to be delivered as by another 
en- writ to the lieutanant of our Towers of London, or to His 
deputy diretled, we have commanded) inte your" cuſtody you 
| then and tuare rective,” and lim in your cuſlady ſo being you 
forthwithconvey, ta; the accu ſtomed filace of execution at Ty- 
bra and tet you. do cauſe execution to be done upon the 
ſaid Lawrence Earl Ferrers,viſcount Tamworth in your cuſ- 
tady, ſe being, in all things according to tie ſaid; judgment. 
And this you are by ud meant to omit af your peril. - Mit- 
neſs our ſelf at Weſtminſter the Head dey ** Mays is i 

ITN? Ms: R 


Pos and Norsz. 
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Jones proceeding i in the Houſe of Peers. aQing i in It 
at «cial capacity, whether upon writ- of error, impeach 
red ment, or indictment removed thither by certiorari, is in · 
judgment of law a proceeding before the King in Par- 
ment: and therefore the Houſe in all thoſe caſes may 
wee If not improperly be Riled, The court of our Lord the ms 
in Parliament. 

This: court is founded upon . u „ upon 
nd the law and cuſtom of Parliament, and ĩs PR the ori» 
ginal ſyſtem of our conſtitution. 


* It is open for all the purpoſes of IR 4 the 
continuance of the Parliament: it openeth at the begin- 


ning, and ſhutteth at the end of every ſeſſion; juſt as the 
court of King's Bench, which is like wiſe in j 
of law Arg before the e himſelf, openeth and t- 
teth with the term. | 

The authority of this court, or, if I may uſe the ex- 
prefion, its conſtant activity for the ends of publick juſ- 
tice independent of any ſpecial. powers derived from the 
Crown, is not doubted: in the caſe of writs of error from 
by thoſe courts of law whence error lieth in . and 
5% N impeachments for ieee, a - 

- It 


in- ; 8 ; — 


nr Aro 


u was formerly doubted; whether in the caſe of an ih- 
chment fot treaſon, and in the caſe of an indictment 
"againſt a Peer for any capital crime removed into Parlia: 
ment by certiorari,—whether in theſe caſes the court can 
proceed to trial and judgment without the High wane: 
appointed by ſpecial commiſſion from the Crown. 
Tuzis doubt ſeemeth to have ariſen from the not diſtin. 
guiſhing between a proceeding in the court of Hen 
Steward, and that before the King in Parliament. The 
name, flile, and title of office is the ſame in both caſes, 
but the offices, and the powers and preheminences annexed 
to them, differ very widely; and fo doth the conſtitution 
of the courts where the offices are executed. The iden- 
tity of the name may have confounded our ideas, as equi- 
vocal words often do if the nature of things is not attend- 
ed to; but the nature of the offices properly ſtated will, 
1 hope, remove every doubt on theſe points. 
In the court of the High Steward, he alone is judge in 
all points of law and practice; the Peers triers are merely 
judges of fact, and are ſummoned by virtue of a precept 
from the High Steward to appear before him on the dar 
2 by him for the trial, wh ret veritas malt fair 
rit. 
The High Steward's commiſſi jon, ah reciting that an 
indiQment hath been found againſt the Peer by the grand 
jury of the proper county, impowereth him to ſend for 
the indictment, to convene the priſoner before him at ſuch 
day and place as he ſhall appoint; then and there to heat 
.and determine the matter of ſuch indictment; to cauſe 
the Peers triers tot & tales per quos rei veritat melius ſciri 
Poterit, at the ſame day and place to appear before him; 
| weritateque inde comperta, to proceed to judgment accord- 
ing to the law and cuſtom of England, and thereupon to 
award execution“. 
| By this it is plain, that the ſole right of judicature i is 
in caſes of this kind veſted in the High Steward; that it 
reſideth ſolely in his perſon; and conſequently without 
this commiſſion, which is but in nature of a commiſſion of 
_ and terminer, no one _w_ can be taken in ger: to 8 


* See Lord Clarendon's commiſſion as High Sword, and the 
writs and precepts preparatory to the trial in Lord Morley s caſe, 


7 St. Tri, 422, 423. 


trial : 


RE REP OR A. f 


8 5 eat: arid that when his commiſſion is diffolved, which he 
8 2 8555 n ne _ the court no ' NP er- 


5 iſteth. 45 


But in a trial of A IG: in fall Parliament, or, to ſpeak 


| with legal preciſion, before the King in Parliament, for a 
capital offence, whether upon impeachment or inditment, 
the caſe is quite otherwiſe. 
trial, (and every temporal Peer hath a right to be preſent 
in every part bf the proceeding,) voteth upon every queſ- 
tion of law and fact; and the queſtion is carried by the 
major vote; the High Steward himſelf voting merely as 
ö yo Peer and member of that court in common with * reſt 


of the Peers, and in no other right. 


It hath indeed been uſual, and very N it is in 
N poles of order and regularity, and for the ſolemnity of the 


proceeding, to appoint an officer for preſiding during the 
time of the trial and until judgment, and to give him the 
ſtile and title of Steward of England. But this maketh 
no ſort of alteration in the conſtitution. of the court. It 
is the ſame court founded in immemorial uſage, in the law 


and cuſtom of fame, whether ſuch N N be 
made or not. 


It aQeth in its judicial capacity in every order made 


> touching the time and place of the trial, - the poſtponing 
the trial from time to time upon petition according to the 


nature and circumſtances of 'the caſe, the allowance or 

non-allowance of counſel to the priſoner, and other mat- 
ters relative to the trial; and all this before an High 
Steward hath been appointed*. And ſo little was it ap- 
prehended in ſome caſes, which I ſhall mention preſently, 
that the exiſtence of the court depended on the appoint- 
ment of an High Steward, that the court itſelf directed 


in what manner and by what form of words he fhould be ap- 


pointed. Tt hath likewiſe received and recorded the pri- 


ſoner's confeſſion, which amounteth to a conviction, be- 


fore the appointment of an. High Steward, and hath al- 


lowed to priſoners the benefit of acts of general pardon, 


where they appeared intitled to it, as well without the 
appointment of an High . as after his commiſſion 


diſſolved. e © g 


- See the orders previous to the trial in the wah of ths | 
Lords —— Ke, and Lord Lovat, and wy other modern 


caſes, 


And 


3 Fo | 


Every Peer preſent at the 


R * 
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And when; iii the caſe of impeachments, the cut 
mons have ſometimes at conferences between the Houſes 


attempted to. interpoſe in matters preparatory to the. trial, 


the general anſwer hath been; © This is a point of fudi- 
5 \catufe upon which the Lords will. not confer, they im- 
<<. poſe ſilence upon themſelves,” or to that effect. i need 


not here elte inſtances; every man who hath conſulted the 


Nene either Houſe hath met with many of them.. 
I will now cite a few caſes applicable, in my 

to the preſent queſtion 5: and I ſhall confine myſelf to ſuch 
as have * ſince the reſtoration; becauſe in queſ- 
tions of this kind, modern caſes, ſettled with deliberation 
and upon 4 view of former - precedents, give more light 
and fatisfaRtion than the deepeſt ſearch into antiquity can 
afford ; and alſo becauſe the prerogatives of the Crown, 
the privileges of Parliament, and the rights of the 


in general; appear to me to have been more ſtudied and 


better underſtood at, and for many yeats before that pe- 
riod,. than in former 


ages. 
Lords Journal. In the caſe of the Earl of Danby and the popiſh Lords 


then under impeachments, the Lords on the 6th of May 
1679 appointed time and place for hearing the Earl of 
Danby by his counſel upon the validity of his plea of par- 


dee and for the ine of the other Lois; ant veied; aa 


addreſs to his Majeſty praying that he would be pleaſed to 


_ appoint an High Steward for thoſe purpoſes. 


Theſe votes were on the next day communicated to the 


Commons by me ſſage in the uſual manner. 
On the 8th, at à conference between the Houſes upon 


the ſubje&-matter of that meſſage, the Commons ex- 
preſſed themſelves to the following effect, They can- 


4 not apprehend what ſhould induce your Lordſhips to 
<< addreſs his Majeſty for an High Steward for determin- 


«© ing the validity of the pardon which hath been pleaded 


4 by the Earl of Dunby, as alſo for the trial of the other 


tive Lords, becauſe they conceive the conſtituting an 
% High Steward is not neceſſary, but that judgment may 


be given in Parliament upon impeachment without an 
High Steward ;“ and concluded with a propoſition, that 


for avoiding 5 interruption or delay a committee of 
both 


| 


"fs 
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both Houſes might" be nominat# 10 conſidet:of be mot 
Pee ways and methods of proceed ing. 


This x ion e of Ae after a long de- 5 | 


ed. Th F 
be -Diſſentientibur; Finch * Chancellor, and ma uuf, 
Ne Af 9f1 other Lords. TE 14.3 x 46. th „A. 10 153 MIS * 1905 Ft 


Note on the 11th the Conant propoltipaiet 
agreed toy and the Lord 


the geh was üpon a ſecond debate 
Chancellor, Preſident, and ten other Lords were 
named. of the committee; to meet and confer an a com- 


mittee of che Comm oss 92 4 
The nert day the Lord Preſident reported, tharthe core 


mitters of both Houſes” met that morning, and made an 
entrance into the buſineſs referred to them; that the Com- 
mons deſired to ſee the Commiſſions which are prepared for 
an High Steward at theſe trials, and alſo the Contrmilſivns 
in the Lord Pembroke's; and the Lord Morley's cafes.” 
That to this the Lords Committees ſaid; “ The High 


* Steward is but Speaker pro tempore, and giveth his vote 


tc ag well as the other Lords: this changeth not the na- 


- UG ture of the court.“ And the Lords declared, * That 


te they have power enough to proceed to trial, tough the 
& King ſhould not name an High Steward “““ 


That this ſeemed to be a ſatisfactionto the Commons pro- 5 
vided! it was entered in the Lords* Journals, which ate records. 


. Accordingly on the ſame day, lt is declared and 


© ordered by ane Lords ſpiritual and temporal in Patlia- 


„% ment aſſembled; that the office of an High Steward 


„ upon trials of Peers upon impeachments is not 
6 neceſſary to the Houſe of Peers; but that the Lords 
Le may proceed in ſuch trials if an High Steward be hot 


wa appointed according to their Huron defire t. n ü 


* Afterwards Earl of Noniaghaw, we 
In the Commons Journal of the, 1 zi of May i it Kaen 
tFus, Their Lord ſhips farther declared to the committee, that 


= Lord High Steward was made har vice only; that notwith- 


ſtanding the making of a Lord High Steward the court re- 
mained the ſame and was not thereby altered, but ſtill remained. 


the court of Peers in Parliament; that the Lord High Steward 5 
was but as a ſpeaker or chairman, for the more orderly proceed- 


ing at the trials. 


{ This reſolution my Lord Chief Baron referred to and cited. 
In bis argument upon the ſecond | n, to the Judges, : 


which is before ſtated. 


K On 
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On the 23th. the Lord Preſident reported that the com- 
'Mittees of both Houſes had met that morning and diſeour- 
ſed; in: the firſt; place on the matter of a Lord: High Stew- 
ard, and had peruſed former commiſſions for the office 
ef High Ste ward: and then putting the Houſe in mind of 

the order and reſolution of the preteding day, he propoſed 
from ghe committees, that a new commiſſion might iſſue 
ſo as the words in the commiſſion may be thus changed, 
viz; inſtead of, ac pro eo quid: officium SenefchalliAnglies 
( cujus prefentia. in lac parte requiritur ) ut accepimus: jam 
vacat, may be inſerted, ac pro eo quꝭd proceres mag 
natet in punliamento noſtro dſſemblati nobis , humiliter-' fup- 
Plicaberumt ul Seneſchallum Anglia pro hac vice conſtituere 
dignaremur, to which the Houſe agreed“. mi Vor 
It muſt be admitted, that precedents drawn from times 
of es jealouſy, as theſe were, loſe much ef their 


— 


= 


weights ſinee paſſion and party-prejudice generally min- 
gle in the conteſt. Vet let it be remembered, that theſe are 
reſolutions in which both Houſes concurred, and in which 
the rights of; both were thought to be very nearly con- 

cerned ; the Commons” right of impeaching with effect, 


for if the appointment of an High Steward was admitted 
to be of abſolute. neceſſity (however neceſſary it may be 
for the regularity and ſolemnity of the proceeding during 
the. trial, and until judgment, which I do not diſpute,) 

every impeachment may, for a reaſon too obvious to be 
mentioned, be rendered ineffectual; and the judicature 
of the Lords, in all capital caſes, nugatory. 


— 


It was from à jealouſy of this kind, not at that junc- 
ture altogether groundleſs, and to guard againſt every 
thing from whence the neceſſity of an High Steward in 
the caſe of an impeachment might be inferred, that the 
Commons propoſed and the Lords readily agreed to the 


already ſtated: and it hath, I confeſs, great weight with 
This amendment arofe from an exception taken to the com- 
miſſion by the committee for the Commons, which, as it then 
ſtood, did in their opinion imply, that the conſtituting a Lord 
Higb Steward was neceſſary. Whereupon it was agreed by the 
Whole committee of Lords and Commons, that the commiſſion = 
ſhould be recalled, and a new commiſſion, according to the ſaid 
amendment, iſſue to bear date after the order and reſolution of 
the 13th. (Commons Jourral of the 15th of May). | 

| me, 


and the whole judicature of the Lords in capital caſes: | 


amendment in the Steward's commiſſion which I have 
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me, that this amendment, which was at the ſame time 


: dated in the caſes of the five Popiſh' Lords when come 
miſſions ſhould paſs for their trials, hath taken place in 
every commiſſion upon impeachments for treaſon ſince 
that time“ . And. I cannot help remarking, that in the 


caſe of Lan Lovat, when neither the heat of times; nor 


the jealouſy of parties had any ſhare in the proceeding, the 


Houſe ordered That the commiſſion for appeinting a 


_ « Lord High Steward ſhall be in the like form as that for 
4c the trial 61 the Lord Viſcount Stafford, as entered in the 
c Journal of this Houſe the zoth of November 1680, 


*. except that the ſame ſhall be in the wi Ts 
cc * 1 

Fill make a bort oblarvation FA this matte?. 

The order on the 13th of May 1679 for ct the 
form of the commiſſion was, as appeareth by the Journal, 


plainly made in-conſequence of the reſolution of the 12th, 
and was founded on it; and conſequently the conſtant un- 


varying practice, with regard to the new form, goeth in 


my opinion a great way towards ſnewing, that, in the 


ſenſe of all ſucceeding times, that reſolution was not the 
reſult of faction or a blameable jealouſy, but was founded 
in ſound reaſon and true policy. 

It may be objected, that the reſolution of the rach of 


May 1679 goeth no farther than to a proceeding: en r 


peachment. 
The letter of the 8 it is admitted Pry FR 


farther, but this is eaſily accounted for. A proceeding by © 


impeachment was the ſubjeQ-mattef of the conference, 
and the Commons had no pretence-to interpoſe in any 


other. But what ſay the Lords? 7 High Steivdrd: it 7 


but a Speaker or Chairman PRO TEMPORE (for "the hors 


. brderly proceeding at the trial; the appointment of fim doth 


not alter the nature of the ad, which fill Pemaineth the 
court of the Peers in Parliament." From theſe premiſes 
they draw the concluſion I have mietitioned. Are not theſe 
premiſes equal true in the caſe of a ne _ 
dict ment 155 8 en i 


91.70 154 3-445 ' 
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Rarl of Oxford, Earl of Derwent whater and others, Lord M iuion. 

and Lord Lowat, 
+. See the proceedings printed by order of the Houſe of 
Lord. (Ae. Feb, . W K i 
2 t 


tw | 


% 
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1 muſt likewiſe be admitted, that in the proceeding 
upon inditment the High Steward's commiſſion hath 
never varied from the antient form in ſuch caſes; the 
words. objeQed to by the Commons, Ac pro es quad offi= 
eum Seneſchalli Angliæ (cujur preſentia in hat parte re- 
3 ul accepimus jam vacat, are ſtill fetained. But 
this proveth no more than that the great ſeal, having no 
authority to vary in point of form, hath from time to time 
very prudently followed antient precedents. ' | /- 
4 have already ſtated the ſubſtance of the commiſſion in 
ing in the court of the High Steward. Iwill now 
ſtate the ſubſtance of that in a proceeding in the court of 
the Peers, in Parliament; and ſhall make uſe of that in 
the caſe of the Earl of Lilnarnocłk and others, as being 
the lateſt and in ks of ng PE with: the former 
/ TEL Sno 
The commiſſion, eber reciting that William Earl of 
Kilmarnyck Se. ſtand indited before commiſſioners of gaol- 
delivery in the county of. Surry for high treaſon" in levy- 
ing war againſt the King, and that the King intendeth 
that the - ſaid. William Earl of Kilmarnock &c. ſhall be 
heard, examined, ſentenced, and adjudged before himſe}f 
in this preſent Parliament touching the ſaid treaſon, and 
for that the office of Steward of Great Britain ( whoſe pre- 
fence is required upon this occaſion) is now vacant as we are 


informed, ee the then Lord Chancellor Steward _ 


ute," and exerciſe (for this 


of Great Britain fo bear, 
things dae and . to 


time) the ſaid office with a 
the ſame office in hat belalf. 

What thereſore are the things due a belonging to the 
ots in a caſe of thir kind? Not, as in the court of the 
High Steward, a right of judicature : for the commiſſion 
iſelf ſuppoſeth that right to reſide in a court then ſubſiſt- 
ing before the King in Parliament. The parties are to 
be there heard, ſentencedz.and adjudged. What ſhare\ in 
the proceeding doth the High Steward then take? By the 
practice and uſage of the court of the Peers in Parliament 
wap iveth his vote as àa member thereof with the reſt of 
the vr al ; but for the ſake of regularity and order he 
preſideth during the trial and until judgment as Chairman, 
or ly * * In that ow therefore it may 


be 
* Mts . 
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be properly enough ſaid, that his preſence i is required dur 
ing the trial and until judgment, and in no other. Herein 


I ſee no difference between the caſe of an impeachment 


and of an indiQtment, e 
1 fay during the time of the trial and until judgment, 
becauſe the court hath, as I obſerved before, from time to 


— 


time done various «Qs plainly judicial before the appoint- 


ment of an High Steward; and where no High Steward 


hath ever been appointed, and even after the commiſſion . 


diſſolved. 
I will to this purpoſe cite a few cafes. 
I begin with the lateſt, becauſe they are the lateſt, and 
were ruled with great deliberation, and for the moſt part 
upon a view of former precedents. 


In the caſe of the Earl of Kilmarnock and others, the Vid. proceed- 


Lords, on the 24th of Fune 1746, ordered that a writ or ings in print. 


writs of certiorari be iſſued for removing the indictments 
before the Houſe; and on the 26th the writ, which is 
made "returnable before the King in Parliament, with the 


return and inditments, was received and read. On the 


next day upon the report of the Lords Committees, that 
they had been attended by the two .Chief Juſtices and 
Chief Baron and had heard them touching the conſtruc- 

tion of the act of the VIIth and VIIIth of King William, 
c“ for regulating trials in caſes of treaſon and miſpriſion 
te of treaſon,” the Houfe- upon reading the report came 
to ſeveral reſolutions founded for the moſt part on the 

conſtruction of that act. What that conſtruction was ap- 
peareth from the Lord High Steward's addreſs to the 
priſoners juſt before their arraignment. Having mentioned 
that a& as one happy confequence of the reyolution he 
addeth, * However injuriouſly that revolution hath been 
& traduced, whatever attempts have been made to ſubvert 
ce this happy eſtabliſhment founded upon it, your Lord- 


66 ſhips will now have the POD of that law in its Jun Printed trial, 


ce extent.” 

I need not PER this mention any other judicial Ys 
dove by the Houſe in this caſe before the .appointment of 
the High Steward; many there are: for the putting a 
conſtruction upon an act relative to the conduct of the 
1 and the right of the ſubject at the trial and in the 
Pro: 
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edings pte paratory to it; and this in a caſe entirely 
new; and'upon a point, to ſay no more in this place, not 
extremely clear, was undoubtedly an exerciſe of autho- 
rity proper only for a Foure bar ing full Nu of the 


| ee 


I vill not minately enumerate the a orders made 
pep mor to the trial of Lord Lovat, and in the ſeveral 
caſes 1 ſhall have occafion to mention, touching the time 
and place of the trial, the allowance or non - allowance of 
counſel, and other matters of the like kind, all plainly 
judicial, becauſe the like orders occur in. all the caſes 
wherg/a journal of the preparatory ſteps hath been pub- 
liſhed-by order of the Peers. With regard to Lord Lovat's 
caſe, I think the order directing the form of the High 
Steward's Commiſſion, which I have already taken notice 
of, is not very conſiſtent with the idea of a court whoſe 
powgrs can be ſuppoſed to depend at any point of time 
1 the exiſtence or diſſolution of that commiſſion. 

In the caſe of the Earl of Derwwentwater and the other . 
Lak impeached at the ſame time, the Houſe received and 


recorded the confeſſions of thoſe of them who pleaded 


guilty long before the teffe of the High Steward's Com- 
miſſion z which iſſued merely. for the ſolemnity of giving 


judgment againſt them upon their conviction. 


This appeareth by the commiſſion itfelt ; it reciteth 


that the Earl of Derwentwater and others coram nobis in 


præſenti Parliaments had been impeached by the Commons 
tor high treaſon, and had coram nobis in prefenti Furlia- 
mento pleaded guilty to that impeachment, and that the 
King intended that the ſaid Earl of Derwentwater and 
others de & pro proditione unde ipſt ut prefertur impetit? 
accuſat & convict exiſtunt coram nobis in præſenti Parlia- 
mento, fecundum legem & conſuetudinem ſuijus regni noftri 
Magnz Britanniz, audiantur, ſententientur, & adjudicen- 
tur, and then conſtituteth the then Lord — High 


Steward / lac vice) to do and execute all things which to 
the office of High Steward in that behalf do belong. 


The receiving and recording the vhnſeſſion of the pri- 
ſaners, which amounted to a conviction fo that nothing 
remained but proceeding to judgment, was certainly an 


| rewe of Jutnictal authority, which no aſſembly bow 


great 
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great ſoever, not having full cognizance of the cauſe, 
could exerciſe... 


1 5 
* ; 
* 


A 


In the caſe of Lord Saliſbury, who had been impeach- See the Journals 
* by the Commons for High Treaſon, the Lords upon © of the Lords. 


his petition allowed him the benefit of the ad of general 


on paſſed in the ſecond year of William and Mary, ſo 


2 


| having been appointed in that caſe. 


On the 2d O#. 1690, upon reading the Earl's 8 *. 


ſetting forth that he had been a priſoner for a year and 
nine months in the Tower notwithſtanding the late act 
of free and general pardon, and praying to be diſcharged, 
the Lords ordered the Judges to attend on the Monday fol- 
lowing to give their opinions, Whether the ſaid Earl be 
pardoned by the act. On the 6th the Judges delivered 


their opinions, That if his offence was committed before 


the 1 zth of Feb. 1688, and not in Ireland or beyond the 


ſeas, he is pardoned. Whereupon it was ordered that he 
be admitted to bail ; and the next day he and his ſureties 


entered into a recognizance of bail, himſelf in 10,000 A 
and two ſureties in 50007. each; and on the 3oth he and 
his ſureties were, after a long debate; diſcharged from 
their recognizance. 

It will not be material to inquire, whether the Houſe 


did right in diſcharging the Earl without giving the 


Commons an opportunity of being heard; ſince in fact, 


they claimed and exerciſed a right of judicature without 
an High Steward, which * the. only uſe I make of this 
caſe. 


They did the ſame in che cole of the Earl of Carewarth, 
and the Lords Widdrington and Nairn, long after the High 
Steward's Commiſſion diſſolved. 

Theſe Lords had judgment paſſed on them at the ſame 
time that judgment was given againſt the Lords Der- 
went water, Nithſdale, and Kenmure ; and judgment. being 
given, the High Steward immediately broke his. ſtaff, 


and declared. the commiſhon diſſolved. They continued 


priſoners in the Tower under reprieves till the paſſing 
the act of n . in n the * of King GEORGE 
the firſt, | | 


as to diſcharge him from his impriſonment, upon a 
conſtruQion they put upon that act, no * n ever 


Lands Jouragl, On the 21ſt-of November 1911, the Hoſe being in- 
formed that theſe Lords had ſeverally entered into recog» 
ninances before one af the judges of the court of King's 
Bench far their appearance in the Houſe in this Seſſion of 
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Parliament, and that the Lords Carnwartſꝭ and TWidaringe 
tan were attending accordingly, and that the Lord Nairn 
was ill at Bath and could not then attend, the Lords 


 Carnwarth and \Widdriugten were called in; "and they ſe- 
verally at the bar prayed, that their appearance might be 


recorded, and likewite prayed the benefit of the 7 for his 


Majeſty's general and free pardon. 


Whereupon the Houſe ordered, that thee: appearance 
be recorded; and that they attend again ' to-morrow in 
order to plead the pardon. And the recognizance of the 


Lord Nairn was reſpited till that day fortnight. 


On the morrow the Lords Carnw¾ariñ and Widdrington 
then attending were called in, and the Lord Chancellor ac - 
qua inted them ſeverally, that it appeared by the records of 


the Houſe that they ſeverally ſtood attainted of high trea - 


ſon, and aſked them ſcverally what they had to ſay why 
they ſhould not be remanded to the Toer of London. 
Thereupon they ſeverally upon their knees prayed the 


benefit of the act, and that they might bave their lives and 


liberty purſuant thereunto. 

And the Attorney-General, who then attended for that 
purpoſe, declaring that he had no objection on his Ma- 
jeſty's behalf to what was prayed, conceiving that thoſe 
Lords not having made any eſcape ſince their conviction 


See fed. 48. of were intitled to the benefit of the act, the Houſe, after 


n 


reading the clauſe in the act relating to that matter, agreed 


that they ſhould be allow ed the benefit of the pardon as 


to their lives and liberties, and diſcharged their recognizan- 

ces; ang gave chem leave to depart without farther N 
iven for their appearance. 

On the õth of December following the like proceedivge 

— had, and the like orders made in che caſe of Lord 
airn. 

kid obſerve that the Lord Chancellor did not aſk theſe 

Lords, W hat they had to Tay, why execution fhould not be 


Ewarded.' There was, it is probable; ' ſome little delicacy 


© to that Fo But ace the Mo rege of the n 
| | of 
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of the act as to life and liberty, which was all that was 
prayed, was an effectual bar to any future impriſonment 
on that account, and alſo to execution, and might have 


| been pleaded as ſuch in any court whatſoever, the whoke - 
| proceeding muſt be admitted to have been in a court hav- 


ing complete juriſdiQtion in the caſe, notwithſtanding the 


High Steward's commiſſion had been long diſſolved. 


Which is all the uſe 1 intended to make of this caſe. 
I will not recapitulate; the caſes I have cited, and the 
concluſions drawn from them are brought into a very nar- 


row compass. Iwill only add, that it would ſound ex- 


tremely harſh to ſay, that a court of eriminal juriſdiction 
founded in immemorial uſage, and holden in judgment of 
law before the King himſelf, can, in any event whatever, be 
under an utter incapacity 'of proceeding to trial and judg- 
ment either of condemnation or acquittal, the ultimate 


object of every criminal proceeding, without certain ſup» 


plemental powers derived from the Crown. 


Theſe caſes, with the obſeryations I have made on 


them, I hope, ſufficiently warrant the opinion of the 


judges upon that part of the ſecond queſtion in the caſe of 


the late Earl Ferrers which I have already mentioned; 
and alſo what was advanced by the Lord Chief Baron in 
his argument on that queſtion, That though the office 
* of High Steward ſhould happen to determine before ex- 
t ecution done according to the judgment, yet the court 
te of the Peers in Parliament, where that judgment was 
e given, would ſubſiſt for all the purpoſes of juſtice during 
te the ſitting of the Parliament: And conſequently that 


in the caſe ſuppoſed by the queſtion, that court mMight ap- 


| point a new day for the execution, 


N. B. On the 19th of May 1760 Waſbington Farl Fer- 
rers, next brother to the late Earl, having received his 
' writ of ſummons, took his ſeat in Parliament as Earl 
Ferrers. - = . ES ay 
The family pedigree as far as concerneth the preſent 

caſe is as followeth, - I Os 
Robert the firſt Earl, who in the agth of Charles II. 
was ſummoned to Parliament by the title of Lord Ferrers 
of Chartley, being grandſon and heir to Dorethy mo 
LATE. £775 e "R 
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and coheir.to Robert. D' Evereux Earl of Eſſex the Parlia- 
ment General, was in the 10th of Queen Anne created 
Viſcount. 7 amworth and en him nnd the war 


N male e. 12 bs S400 WEE <4 
, r 1 . * 
A vibes fl. e. the Gt "I 
Robert, IT ibi, ] Lawrence died 
r „ nyt 1 e 
5 e ry ONE —— 5 
| | | wo Iſſue male. iſſue. 6.7 1 
(ye  ———_— — — 
Three ſons who Fake r. Other 
Sed without iſ- married to . at- ſons. 
e in the _ Lord Nortt- tainted and exe- 
wer granada 995 og - cuted, died with- 
| | qut iſſue. $0 4 4, 
—_— r | 
„SC Chartley, wife of 
"_ 4199 49h 
7 — 
re Caſe of Alexander Broad. = 


ADVERTIS E NEN r. 


fo 2. a | place i in this collection. It is therefore here in- 
1 
k it be afted, "where are the adjudged caſes « on which the 
groundeth his opinion? he freely confeſſeth, that he 


fea-fervice hath directiy come in judgment. What this is 
(Kel. $9. 136. be imputed to every reader will judge. A few modern caſe 


autor lies than Injerences from mda reports. 


A T the gao]- -delivery holden for the city and county 
of the city of Briſtol, Auguſt 30, 1743, Alexander 

Broadfoot was indicted for the murder of Cornelius Calahan 
a ſailor belonging to his Majeſty's ſhip the Mortar Sloop. 


the Mortar — had a warrant from the Lords of the 
| 15 . Admiralty, 


43 


ON HIS caſe though e in print, hath been thought | 


7 not met with one, in which the Lal of preſſing for 7 


137. Comb. there are, from which the legality of the pradlice may be in- 
445. ferred. But the author choſe to ground himſelf on much better 


The cafe was thus; Captain Hanw⅛ay, commander of 


6a WW we. > ©. 


Ps 
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| Admiralty, grounded on an order of his Majeſty in coun» 
- cil, impowering him to impreſs, or cauſe to be impreſſed, 
ſeamen for his Majeſty's ſervice. The warrant expreſsly 
| direReth, . That the captain fhall not intruſt any perſon 
« yith the execution of it, but a commiſſion-officerz and 


t ſhall inſert the name and office, of the perſon-intruſted 


* on the back of the warrant.” 
The Lieutenant of the Mortar Sloop, (the only com- 


miſſion-officer on board beſides the captain) was deputed by 


him to impreſs according to the tenor of the warrant. 

On the 25th of April laſt Captain Hanway, being at 
anchor in Kingroad within the port and county of Briftol, 
ordered the ſhip's boat down the channel in order to preſs 
as they ſhould ſee opportunity. But the lieutenant ſtaid in 
Kingroad, on board with the captain. | 

Towards evening, the boat came up with a merchant- 
man, the Bremen Fafor, homeward-bound, in that part 
of the channel which is within. the county of the city of 
Briſtol, but ſome leagues from Kingroad ; and ſome of the 
crew went on board, in order to preſs ; who being inform- 
ed that, one or two of the Bremen's men were concealed in 
the hold, Calahan, with three others of the boat's crew, 


went thither in ſearch of them. Whereupon ,Broadfoot, 


one of the Bremen's men, (who had before provided him- 
ſelf with a blunderhuſs and piſtols for his defence againſt 
the preſs-gang) called out and aſked them what they came 


for: he was anſwered by ſome of the preſs-gang, © We 


come for you and your comrades.” Whereupon he 
cried out, Keep back, I have à blunderbuſs loaded 
* with ſwan-ſhot.” Upon this the others ſtopped, hut 
did not retire, He then cried out, Where is your 
“ lieutenant ?”? And being anſwered, 5 He is not far off,” 
he immediately fired among them. By this ſhot Calahax 


was killed on the ſpot, and one ar two more of the preſs- 


gang wounded. © 
The caſe being thus, 


the boat's crew having been ſent out with @ general order Foſter» 
jo impreſs as they ſhould ſee opportunity, and having, in 
purſuance of that order boarded the veſſel without a pro- - 
per officer, expreſsly againſt the terms of the captain's 
warrant, every thing they did was to be looked upon as 
in attempt upon the liberty of the perſons concerned, . 
_ Rs | without 


the recorder was of opinion, that Mr. 


} 
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without any legal warrant :* and he accordingly direQed ill * 

the jury to find Brvadſoot guilty of manſlaughter. But 
this being a caſe of- great expectation, and uncommon 

pPains having been taken to poſſeſs people with an opinion 

that preſſing for the ſea-ſervice is a violation of magna charta, 

| and a very high invaſion of the liberty of the ſubject, the 

be recorder thought proper to deliver his opinion touching 

; the legality of preſſing for the ſea-ſervice; provided the 

impreſſed are proper objects of the law, and thoſe 

exopleyed in that ſervice come armed with 8 wats 
rant _ that purpoſe. 


* 


EF 


ofS 


A 8 


Captain Hanway's warrant with the indorſement 


» De > - SD Is: i —+ 


By the commiſſioners for executing the office of Lord 
High Admiral of Great Britain and Ireland, &c. and of 
all his Majeſty” 8 me, & c. 


F N purſuance of his Majefty': s order in council dated 
the 191 day of January 1742, we do hereby impower ani i © 
dire you to impreſs or cauſe to be impreſſed ſo many ſcame N 
and ſeaſaring men and ' perſons whoſe occupations and cal. 3 


tings are to work in veſſels and boats upon rivers, ar ſhall b - 
- meceſſary not only to complete the number of men allowed to i 
Ai Majefty's ſhip under your command, but alfo to man fuck : 
ethers of his Majeſty's ſhips as may be in want of men; giu- ; 
ing unto each man 14 o impreſſed one ſbi ling for preſr-money N 


And in the execution hereof you are to take care that neither 
off nor any officer authorized by you do demand or re. X 
tei ve any money, gratuity, reward, or other conſideration 
= ohatfoever, for the ſparing, exchanging, or diſcharging any 4 
* | pare or perſons impreſſed, or to be Impreſſed, as yau will 
4 F r it at your peril. , You are not to intruſt any perſon | 
with the execution of this warrant but a commiſſion-of- IM ? 

ficer, and to inſert his name and office in the deputation | 

on the other ſide thereof, and ſet your- hand and ſeal thereto. 8 


Tui, warrant ta continue in force till the. 3 7 277 of Decem- u 
ber 1743 And in the due execution of the ſame and every c 

| part thereof, all mayors, ſberi ftr, 4 aa of the peace, bai. . 
, conflables, headboroughs, and all other his Majeſty's e. ry 


cers and ſubjecis whom it may concern, are hereby required 
175 be giling and affi * unto * " N by you, ai 
the 


. bd 


„ — 2 — 
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efice of Aumivaly an 30 day of — 9 Ge 


55 command of theie!; | Seo. Lee. 
N tt 1576 J. Te. 
Thomas cobeu. AE A 


Eds be A A B; „ Beit" Hh to his 


Majefty s ſbip the Mortar Sloop under my command, "to ion 
preſt ſeamen, fea-faring ' men, and per ſons whoſe 0ecupations 
ind callings art to work in veſſels and boats upon ri vers ur- 
cording to the tenor -of this warrant. In teſtimony «whereof I 
_— e Jy" . e g . e 


1 7 * „ 
— # a, * ” "EY > 


The Rzconpyx's 141 | 11 85 


TT his e touching the legality of 9 mari- © 


ners for the publick ſervice is a point of very great and 
national importance. On one hand, a very uſeful body of 
men ſeem to be put under hardſhips inconſiſtent with the 
temper and genius of a free government. On the other, 
the neceſſity of ibe caſe ſeemeth to intitle the publick to 
the ſervice of this body of men, whenever the ſafety of 
the whole calleth for it. 


Before I ſpeak directly to the point, it will be neceſl- 


ſary to throw out of the caſe every thing which doth not 
enter into the merits of the preſent queſtion. 
We are not at preſent concerned to inquire, Whether 


perſons may be legally preſſed into the land- ſervice, nor 
whether landmen may be legally preſſed: into the ſea- 
ſeryice, The preſent queſtion, L ſay, is not, Whether peo- 
ple'may be taken from their lawful occupations at home, 


and ſent againſt their wills into a remote and dangerous 
ſervice z into a ſervice they are utterly unacquainted with, 
and poſſibly; unfit for. No, the only queſtion at preſent is, 
Whether mariners, perſons who have freely choſen a ſea- 
faring life, perſons whoſe education and employment have 


fitted them for the ſervice, and inured them to it, —Whe- 


ther 170 perſons e not be W N into the fer- 
vice 


under our hands and ſeal of the 


* 
5 


they tender lis Mojeſty's-ſorvice,. and will anſwer. the cons. 
| trary at their perils. Given under 
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vice of the dbu, whenever the publick ſafety requiteth 
it, ne quid detrimenti reſpublica capiat. 
For my part I think they may. I think the Crown 
hath a right to command the ſervice of theſe people, 
whenever the publick ſafery calleth for it. The ſame right 
that it hath to require the perſonal ſervice ® of every man 
able to bear arms in caſe of a ſudden invaſion or forinida- 
ble inſurrection. The right in both caſes is founded on 
one and the ſame principle, the neceſſity of the "ue in 
order to the preſervation of the Whole. 

It would be time very ill ſpent to go den to pw 
that this nation can never be long in à ſtate of ſafety, our 
© eoalt defended and our trade protected, without a naval 
force equal to all the emergencies which may happen. And 
how can we be ſecure of ſuch a force? The keeping up 
the ſame naval force in time of peace, which will be ab- 
ſolutely neceſſary for our ſecurity in time of ys would 
be an abſurd, a fruitleſs, and a ruinous ex 

The only courſe then left is for the Crown to employ 
upon emergent occaſions the mariners bred up in then mer- 
chants* ſervice. 

* this means the 8 ann nation becomerk? a nur- 

for her navy ; and the merchant, while he is increa- 


ang the wealth of the kingdom, is at the ſame time train- | 


ing up the mariner for its defence. | 

And as for the mariner himſelf, he when taken ins 
the ſervice of the Crown only changeth maſters for a time: 
his ſervice and employment continue the very ſame, with 
this advantage, that the dangers of the ſea and enemy 
are not ſo great in the ſervice of the Crown, as 1 in that of 


the merchant. 

I am very ſenſible of the hardſhip the ſailor ſoffereth from 
an impreſs in ſome particular caſes, eſpecially if preſſed 
homeward-bound after a long voyage. But the merchants 
who hear me know, that an impreſs on outward-bound 
veſſels would be attended with mych greater inconvehien- 
cies to the trade of the kingdom; and yet that too is 
Nn neceſſary. | But where wo 'evils , A wiſe 


” -This perſonal ATT in caſes of extreme neceſſi ity is a 


principal branch of the allegiance every ſubject of Exgland 


oweth to the Crown. See 11 H. VII. c. 1, 1 E. III. * 9. 
and 16 & 17 Car. I. c. 28. 


adminiſtrs- 


1 
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| adwiniltaton, if dee be neh an n option, willehouſe 
the leaſt. 09. M b, 19G & 0 


War itſelf i is a 1 chit bot. it is aka _ 4 


greater. The practice of preſſing is one of the miſchiefs 


war bringeth with it But it is a maxim in law, and good 
policy too, that all private miſchiefs muſt be borne with 


patience for preventing a national calamity.-' And as no 


eater calamity can befal us than to be weak and de- 
fenceleſs at ſea in a time of war, ſo I do not know that the 
wiſdom of the nation hath, hitherto found. out- any method 


of manning our navy, leſs inconyenient than * 


and, at the ſame time, equally fure and effectũa 

The .expedient of à voluntary; regiſter, which was 
attempted in King William's time, had no effeQ. 

. And;ſome late ſchemes I have ſeen appear to me more 
inconvenient to the mariner and more inconſiſtent with 
the principles of liberty, than the practice of preſſing: 
and, what is ſtill worſe, _ are in N ee as d 
impraQticable. _ + +18] 18:22 

Thus much L thought proper to ſay: 3 the, foot of 


reaſon and publick utility, before I come to ſpeak dire - 


ly to the point of law. Which I:fhall now-do. > -;-. 
According to my preſent apprehenſion, (and I. "al 


taken ſome pains to inform myſelt ) the right of impreſſing 


mariners for the publick ſer vice is a prerogative inherent 
in the Crown, grounded upon n and Wen : 
by many atts of Parliament. 

A general immemorial uſage not incogſiltont met any | 
ſtatute, eſpecially if it be the reſult of evident neceſſity. 
and withal tendeth to the publick ſafety, is, I apprehend, 
part of the common-law of England. If not, I ;am-at a 
loſs to know what is meant by common: law, in contra- 
diſtindt ion to ſtatute- law. And; therefore it is a great 
miſtake in this caſe, as indeed it would be in any other, to 
conclude that there is no law, becauſe perhaps there may 
be no ſtatute that expreſly and in terms impowereth the 
Crown to preſs. For the rights of the Crown, and the 
liberties of the ſubject too, ſtand principally upon the 
foot of common-law ; though both have been in many 


caſes confirmed, hee or arne by n, 


latutes. 112 1 
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Ae t the point of uſage in the matter of preſſing, 
1 met with a multitude of commiſſions and _—_ 
vrits ta that purpoſe conceived- in various forms; and 
from time to time directed to eee as the na- | 
ture of the, ſervice require. 

It would be tedious for me cite 1 half. of, A 
but I will endeavour to range them under e b 
heads, and then eite a es 27 gd 


5 1 7 +... + *, 4x £ 1 1 — 
wn * 843 * 556 + abo#hk #3 4 aanflhw wt 


9 £14 * & TY ; 
$570] '#te for preſing ij e ob 
- RY , na Zaun 
$3299 de oaat 5113-38 i 
| And others for prflng tip and matiners. It 1 
dn n I U A 2 


2 In ſome, gender n whom they are direQed are fe- 
_ quired to make a er Faſt Þ eerin _— and 
_ emergent occafions; 7 ©: © 

In others they are oonfinech to a certain number of ſhip 
and mariners for ſpecial ſervices. - | 

And-in others, they are il funher confined to-certain 
places on theicoatt;;: Aae hog rot: 

Some commiſſions, paiticalily — ad · 
_ miralty-juriſdiQtion and the rights of admiralty, warrant 
an impreſs as often as there ſhall be occaſion -- 

Others impower commanders of fleets or ſquadrons, 
intended for certain expeditions, to rad _ that . 
lar ſervi ce. 4 x 4 

And others impower maſters: of particular ſhips to pie 
for manning their reſpective veſſels. 

This general view will be ſufficient to let us into the 
nature of | theſe precedents. * And though the affair of | 
preſling ſhips i is not now before me, yet I could not well 
avoid! mentioning it; becauſe many of the precedents I 
have met with and muſt cite go as well to that, as to the 
buſineſs of preſſing mariners ;” and taken together, they 
ſerve to ſhew the power the Crown hath conſtantly exer- 
ciſed over the whole naval force of the kingdom, as well 
ſmhipping as N whenever the rn Torvege: re 
quired it. 

This however ad be odſerved; that no man ſerved 
the Crown in either caſe at his own expence. Maſters and 
mariners received full wages, and owners were conſtant- -: 
Iy paid a foll freight. But whether the pay in either caſe 

commenced 
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commenced from the time of preſſing, as or from the tine af "IF 
actual entry injo the ſervice, , 

There is in Gotfon's * records a note of a petition of 

the Commons, and of the King's anſwer upon this ſub- 
jet, in the 47 F. II. which ipclingth ms to” think that 

the __ was the caſe. The PFtitions 8p abridged by Gut- 

ten, is is cr That maſters of ſhips may 70 the Cott. 15. 

5 

46 Hens we "WH and their mariners from the day of their 8 

ce being appointed to ſerye the e hy * gh is, = 1 In . 
& That taking of ſhips ſhall not be but for eceſſity, and 86” 

60 barret ſhall be resſonable as Heretofora.” 

In the ſame Parliament an attempt was "1 to obtain 
for owners of ſhips an allowance for wear and tear in te 
King: 3 ſervice. | „ 

* he petition ot thus abridged . The ma wr of. 5 od. 5. 1 
« require an allowance for the tackli their 275 
us — by the Fin $ ſeryice,” 8 1 T. 

h he anſwer is, © Such allowance hath 17 been Arrele-. 


* fare 
n the 2 R. I., 20 attempt of the like kind was NY PINE 
and with the like 17 ps etition ig, © That on- No: 5 op 43 or 
« ers of ſhips taken up for the ing! $ ferrice» for their pur Far 
xc loſſes i A 8 may be Fange 15 1 Mariners No. 850. 
| bs 3 ave the like wages, as ar 615 ve.” The anſwer 
« I} ſhall be as it fath beets uſed.” * 
tele petitions, though ſtiled in the record the peti- 
tions of the Commons, as having 2 begun in that 
Houſe, were really the acts of both Houſes 3 otherwiſe 
they could not Hye been offered to the ing in a 15 ä 
mentary way: for the antient method of Pag hills was, 
that the matter of the bill was tendered to i Crown for 
the royal aſſent by both Houſes in form of petitions 3 and 
| according to the anſwers from the throne, they Palled i in- 1 
to Jays or were rejeQed. 1 A 
I cannot but obſerve, that when we ſee 1127 branch 3 
of the lebe ſpeaking of the ſubject of preſſing in the 
manner they do in theſe petitions and anſwers, it is not 3 
eaſy to conceive, that the legality of the practice was then 
queſtioned. It is plain at leaſt, that it was in thoſe early 


be citations from n, hare thus found. to agree with 
; the record, | | 


. * . 
2 8 ; e of 
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| al 4 . | Parliament as an antient and well-known 


of. I will cite a few from Rymer”s Feedera, out of a 


5 _ that valuable colleQion of publick records, 2 
49 k. Il. William Barret, commander of the ſhip Fulian, had | 


(s Ry. We a commiſſion to make choice of and take up in the coun- 


ME 2 ties of Kent, Eſſex, Surry, and Suſſex, as well within liber- 


ties as without, 36 mariners, and to put them on board 


3 his ſhip, in order to proceed with the Prince of Wales on 
; - "3 expedition to Gaſcony*. 
(Gs yy 816.) The like commiſſions were Shes at the ſame time. to 
the, commanders of ſeyen other ſhips for Wu their 
Fans” od  reſpeive veſſels for the ſame ſervice. | 
* There is a commiſſion to Jon Orewell, one of the 
a _ 196.) King's ſerjeants at arms, to arreſt and take up 60 able 
um 
& Capiendum. mariner in the Thames and Medway and parts adjacent, as 
oy well within liberties as without, and to cauſe them to be 
4 Sandwick within | 15 days for the King s ſervice. _ 


3K n. a Elingham, a ſerjeant at arms, is impowered to ar- 
% r 7183 reſt and take up in the counties of Somerſet, Glouceſter, 
- We Deen and Cornwal, and in South Wales, as well 
within liberties as without, ſo' many ſhips, barges, and 


other veſſels, and alſo mariners ſufficient for manning 
(See aiteyRym. them, as ſhould be found ſufficient for an expedition to 


195, 391, 453 Ireland under the King's uncle the Duke of Glouceſter. 
+56 189,359.) And all ſheriffs, mayors, bailiffs, maſters of ſhips and 
(7 Kym. 918.) In the ſame year the like commiſſions iſſued to two 

other ſerjeants.at arms for the ſame ſervice, i in Wales, Ire- 


land, Lancaſhire, and Cheſbiret. 


. - Yon King ſton, commander of the ſnip K is | 


9Rym.: 238.) commiſſioned by. himſelf or deputies to arreſt and take 


_ uſage. 
. now to the commiſſions. and maiilaivey writs 1 


great number of the like kind which may be met vith i in 


marinets are required to be aſſiſting to him in that ſervice. 


up, as well within liberties as without, as many mariners 


as ſhould be neceſſary for manning his ſhip, and to put 
(ScexlfogRym, them on board for the King's ſervice. And all ſheriffs, 
91, 104, 144, mayors, &c. are required to BN aſſiſting to bim i in og 


(9 310.) . Tefvice. 


See Maar Bid: of the Exchequer 263. in Not's, y, 


a writ to the ſheriff of Kent for the like ſervice ; . facias 


nautas c. g E II. 
"PF oe the editor's note at the end of this argument. 
\ Commil- 


\ 


* 
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Sonni went at the ſame time to ſix en s bonne 239.0 gf 


of other veſſels, for manning their reſpective veſſels 1 in the 

fame manner, and for the ſame ſervice. e.. 
| A mandatory writ iſſued directed to 7. June College 21 H. VI, 
Serjeant at Arms, and to Ralph Ingoldeſby, and to the tuſ- 8955 
tomers of the port of Sandwich, and of every port from ' 
thence to Southampton, requiring them to arceſt and take : 
up for the King's ſervice all and ſingular ſhips, barges, and (See als — b 
other veſſels capable of tranſporting men or horſes, of m 449 
what burden ſoever; and alſo all maſters and mariners who 685.) 
could be. found in any of the ports mentioned before, and 
to put the ſaid maſters and mariners' 2 the ſaid 
veſſels for an expedition tb the Dutchy of Aguitain; any 95 
royal letters of licence thentofore granted to any perſon or IPD 
perſons, or any other matter notwithſtanding : and all ſhe- 
riffs, mayors, and other officers are nn to be affſting 
to them in that ſervice. _ 

At the ſame time the like writs jſſued to the cuſtorhers (i Ryrh 19 
and other officers of * all the Nan wn e 
kingdom. | 

There is a conimiliicn to the maſter. and purſer of the, 14 E. W. 

Grace impowering them to arreſt and take up, as (Ii Rym. 8350 
well within liberties as without, whereſoever they could 
be found, as many mariners as ſhould be ſufficient for (ses alſo 11 
manning their veſſel, and to put them on board at the Ryri. 839). 
King's wages and for his ſervice; _. 

At the ſame time the like e iſſued to Folie (11 Rym. 843.) 
other maſters for n their W ſhips in __ 
ſame manner; ve 

The: like commilions t6 naſiers of fin Belkin © SET. 
The like to eleven maſters in the ſame form 5 7 
will now mention à few precedents of another bebe 20 E. IV. 
which, -betauſe they relate in a great meuſute to one and ab n. 
the fame ſervice, I will place together; to avoid as much 48 
poſſible a needleſs repetition in matters of form. 
| Theſe are eithef ſpecial commiſſions. for toninmand- 
ing fleets or ſquadrons intended for certain expeditions 
mentioned in the commiſſions ; or the. general commiſ- 
ſions conferring the whole admitalty- juriidi ction with the 
rights of admiralty, whether to one pefſon under the 
ſtile of High Admiral or to two under the charader of 
| L 2 | Admirals 


\ 
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| Adeniets'of the north and weſt; Which latter wavthe 
uſual manner of conferring the admiralty- juriſdiction be- 
fore the 3 Admiral ET on 


much in uſe. 
r. As to hos ſpecial-cornmiſſions, Sir W/ilham 
| (10 Rn. 88.) gy, | of a leet then intended to be 
| Eligendi & c- ted out; "his commiſſion i him among other 
* 8 wings to male choice of and take up for the King's fer- 
ER” vice à ſufficient number of mariners and others, and to 
| them on board the fleet, and to puniſh and chaftiſe 
r diſobedient or refractory in 
5 cer 
K. vn. Ti Lond Willughty de Broke was ape inted com- 
| ne. ss manger in chief of the fleet and army then intended for 
5 expedition "to Frace; he hath the fame powers with 


_ to the manning the fleet as Sir William Bardolpi 


08. vit ir Robert Poyntsz- is appointed to com I the fleet in 
en. dhe j ide abſence of Lord WillugMy, and bath che ſame powers | 
with regard to manning the fleet. 
Ars, N Sir Martin Frubi ſber had à commiſſion, which, after 
* * reciting that the command of a ſmall ſquadron intended 
- *"gainſt the Spaniards in che Weft Indies had been given to 
him, goeth on thus, We therefore let you to wit that 
«© we hade authorized and appointed, and by theſe pre- 
4 ſents do give full power and authority unto the ſaid 
. Sir Martin Frobiſper, and to his ſufficient deputy or 
e deputies, whereſoever he ſhall have need, to preſs and 
4 to take up for our ſervice, to the furniture of ſuch ſhips 
4 as are committed to his charge, in any place upon our 
& coaſts of Englund or Ireland, any 'marimers, ſoldiers, 
Fc gunners, or other needful artiſicers: Arid then re- 
quireth all juſtices and other officers to be aſfifting to him 

in the'premiſes. 
I 1 woukd'tiot be underſtood to ſay, that all commanders 
of 'fleets or ſquadrons for fpecial ſervices have had the 
fame powers as thoſeT have mentioned. The truth is, the 
greater number of theſe ſpecial commiſſions, which I have 
met with; and * too of the lateſt To are 8 as fo 


hag oe 


— 
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I come now to the general commiſſions conferring the. 
whole admiralty- juriſdiction and the rights of admiralty. 

And thoſe I have met with, though I apprehend they _ 
all agree in ſubſtance with regard to the preſs n. 
yet differ a little in point of form. 

In the 10th E. HI. and in the 1ath of the ſame. reign, 10 E. t. 
the admirals (for at that time there were two, one for the (4B E. Ii. 747) 
north, the other for the weſt) are impowered to make 6 Rym. 3---6, 
choice: of, as well within liberties as without, able-bodied = (= ww. 
men fit for. the ſervice, and to put them on board the 
fleet. The word Eligendi, made uſe of in theſe commiſ- 
ſions, is the word uſed to the ſame purpoſe about that 
time in all the commiſſions for preſſing for the land-ſer- 
vice, which was then likewiſe practiſed. You have the 
word in relation to the land-ſervice in the ſtatute of the 
1 E. III. Stat. 2. c. 7. Men of arms, hoblers and 
s archers, choſen to go in the King's ſervice out of Eng- 

„ and, ſhall be at the King's wages from the day that 
* they depart out of the counties where they were choſen, 
till their return.“ 

In the soth E. III. the admieals? commiſſions, nick re- 50 E. III. 
gard to this matter, run thus, Necnon naves & naviculas (7 — 28 % 
guerrinas, quot neceſſarig, cup ſcumque portagit  fuerint, aus- * : 
tiens neceſſe fuerit, congregandi ; & marinarios & alios pro 
navibus & naviculis ills neceſſarios eligendi, capiendi, & in 
eiſdem ponendi; & hujuſmodi marinarios qui rebelles vel con- 
trarientes fuerint i in hac parte, debite compeſeendi & caſti- 
gandi; & oronia alia, quæ ad officium admiralli pertinent 
IN HAC PARTE, faciendi & exercendi z prout de j jure & 
ſecundum legem maritimam fuerit faciendum. 

And all ſheriffs, mayors, bailiffs, miniſters, owners of 
ſhips, maſters and mariners are required to be aiding and 
aſſiſting to them in the premiſes. 


The An commiſſions run exaQly. in the dame 1 R. II. 


form. (7 Rym. 171.) 
So doth homas of Lane er's commiſſion of High 6 H. IV. | 
Admiral. 7 k of igh (8 Rym. 388.) 

So doth the Earl of W. arwick's milſon h 49 H. YI. 
Admiral. ä oY 7 ens) 
And ſo doth the Duke of Richmond's, _ | 93 ) 


The Lord Seymour's commiſſion of High Admiral ex- 1 E. vi. 
| vreſſeth the matter a little differently: the words are, Ac 9 127 
ad nautas & marinarios ac alios, pro omnibus &. ſingulis © 
nevidur et naviculis — & gubernandum neceſſarios, 
| * eligen- 


= 
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ekgendam,” capiendum & apprehendendum, atque eoſiem in 

dicht navibus & naviculis ponendum & retinendum. | 
{ts 7 17 In the ſame year the Lord Seymour had another com- 
9 miſſion in fuller terms, with all the juriſdictions and rights 
pf admiralty particularly enumerated and ſet forth at large: 
tte words with regard to the preſent matter are, Et in- 
ſußer tam navet & navicular guerrinas quam quaſcumgue alias | 
naves es naviculas ſeu vaſa guæcumque, pro quibuſcumque via- 
Elis et negotiis noſtris vel expeditione eorumdem; necnon navi- 
gero ve pilotas, ac navium magiſtrot, nautat, naucleras, 
wibreWatores ſive bombardiatores et mariuarios ac alias perſonas 
quaſcumque, pro navibur et navicu is ſeu vaſibus hujuſmodi 


; _ ates & idontos, de tempore in tempus quotiens neceſſe fuerit, 
; adique Jocorum infra regna & dominia noſtra praditia, tam 


infra libertates quam extra, congregandum, deligendum, reti- 
nendum, capiendum\, areſtandum, deputandum & aſſignandum 
 abſque interruptione ſeu impedimento per quemcumgque alium 
in contrarium, ' fiend», cum plend juriſdictione & pote ſtate 
ad exequendum omnia alia & ſingula que in ea parte per 
magnum admirallum noſtrum & pra fectum generalem claſſis 

Se marium, Jure hieri'debent, poſſint, vel ſolent. 
3K The Earl of Warwick had a commiſſion of High Admi. 
„ chefame form. fog noon 
17Rym. 124.) © And ſo had the Duke of Buckingham*. h 
And now, when | conſider theſe precedents, not fetch- 
ed from dark, remote, and unſettled times, but running 
: vniformly through a courſe of many ages, all, as I con- 
ceive, ſpeaking to the ſame purpoſe, though in different 
forms of oxpreſſion; ſome for making choire of, others, 
ang thoſe the much greater number and of the lateſt date, 


e The Earl of Nortbumber/ang's commiſſion, in the time of 
King Charles the fir, is ſilen ! with regard to theſe powers; and 
I am inclined to think they were not inſerted in any commiſſion ' 
in the latter part of that reign. But that matter is ſufficiently 


1 
% 


TIS accounted for towards the end of this argument. 
„Tue High Admirals ſince the reftorgtian have had all the 
powers for preſſing conferred upon them, in as full a manner ag 


in any of the commiſſions I haye cited; and nearly in the ſame 
terms as in Lord Seymour ſecond commiſſion. And during 
ſuch commiſſions, whenever an, impreſs hath been ordered, it 
+ hath been by warrants from the High Admiral. But when that 
-_ cthcee hath been pur in commiſſion the ſame. ſervice. hath been 
conftant'y carried on by warrants from the ?dmiraliy- boar 


|  Founcil, as the exigency of affairs hath required. 


18 for 


* 


grounded on orders made from time to time by the King in 


* 
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ſor making choice of and taking up, or for arreſting, wh 
reſſing and taking up, mariners, and putting them on 
5 for the publick ſervice: when I conſider theſe pre- 
cedents with the practice down to the preſent time, I 
cannot conceive otherwiſe of the point in queſtion, than 
that the Crown hath been always in poſſeſſion of the pre- 3 
ative of preſſing mariners for. the publick ſervice. 9 
Which prerogative hath been carried into execution, as / 8 
Vell by virtue of ſpecial commiſſions, iſſued as the 
| exigency of affairs required, as by the perſons who from 
time to time have been intruſted with the whole admiralty- | 
juriſdiction. 
And indeed the words, touching the manning the fleet, 
: impowering the admirals to do and execute all other mat- 
ters and things touching that ſeryice which belong to the 
office of admiral, ſeem to imply either that thoſe powers 
were deemed to be inherent i in the office, or that they had 
been conſtantly by expreſs words in the commiſſions an- 
nexed to it, 3 
. To. this purpoſe I will mention a yery  remarkdbl> | | 
tranſaction in the Parliament of the 2 and 8th „ 

H. IV. WWE: 
Complaint was OP; in Parliament, that the ke farts 3 
had been greatly neglected, and that depredations were 
daily committed. To remedy this evil a very extraor- 
dinary expedient was offered, to which the neceſſity of 
the King's affairs obliged him for the ' preſent to ſubmit. 
It was, that the naval force of the kingdom ſhould, for a 
time, be put under the direction of the merchants them 
ſelves. 

Accordingly an act paſſed, that the merchants ſhould 
have the keeping of the ſeas from the firſt day of May 
1406 to Michaelmas 140): and to defray the expence of 
this ſervice they were to be intitled by writs of 12 ſeal 
to certain duties mentioned in the record, as find it 

abridged by Cotton. | 4 | 2 225 4 453 
Among other proviſions working this matter, it was 3 oy LON | 
enaQed, that the merchants ſhould name two perſons, one No. 26. 9, i 
for the. north and the other for the ſouth, who by com- 

; miſſion e * the lite e as . e laue No. 26. 


8 * o 
en i%- o * 


b 1H keEvORT: | 
"Vith purſuance of - this act, Nicholas Blackburn was 
net by the merchants for the . and Richard 
Cliderow for the ſouth. 
One might reaſonably hope, "that . powen Jeamed 
illegal vr oppreſſive no powers hurtful to trade or eher 
| wy gs Mariners, uld be inſerted in the commiſſions of 
Admirals nominated. by the merchants : but it happeneth 
That Blackburn's commiſſion is extant, and runneth in the 
| a words of thoſe I have Fited from the goth of E. III. 
: e 17th of H. VIII. 
Ny. 439: 0 50 have it in Rymer. It reciteth the act of Parlia- 
| ment, and that Blackburn had been nominated by the mer- 
chants for the north, and then gdeth on in the uſual form 
| 1mpowering him to make choice of, take up and put on 
jay ſach mariners and others as Mall be found neceſſary 
r the ſervice, and to puniſh and chaſtiſe ſuch as ſhall by 
diſobedient and refraQtory in that behalf. 
: The commiſſion was to continde as long as the mers 
5's chants ſhould have the keeping of the ſeas; which indeed 
Vas not long; for before that Parliament roſe, this novelty 
| came to an end, the merchants were eaſed of a fervice 
: they.were found to be very unequal to, their admiral's 
7 my. 455. _ commiſſy ions dropped, and the whole dire tion of the ma · 
rine returned to its proper channel. 
I think it may ſafely be inferred from this record, that 
in the judgment of thoſe times, and in a concern of the 
merchants themſelyes, the practice of manning the navy 
by the methods mentioned in theſe commiſſions was ef- 
teemed to be neceſſary | for the ſervice and a branch of ad- 
miral juriſdictignꝰ. 
I come now to the fiatutes which Tpeak of this matter, 
And I do admit, that I know of no ſtatute now in force, 
h which directly and in expreſs terms impowereth the Crown , 
to preſs mariners imo the ſervice: and admitting that the 
- prerogative is grounded on immemorial uſage, , 0 of 
no neceſſity for any ſuch ſtatutes for let it be remem- 
bered, that a prerogatiye grounded upon e immemo · 


4 * The n Roll placeth this Parliament in a the 8th of 
THE 'S 5. IV. -whereas Ryner, Dugdate, and the printed ſtakutes place 
it in the th. Jr was, to ſpeak in modern language, a Parlia- 


ent of the 7th and 8th T t re'gn : it 43 an in hy: ch and 
be in the gb. ; Fin * ? 


rial 


＋ HE REPORT. 


cat ofage: not inconſiſtent with any ſtatute, nor repug 
to the publick utility, is as much part of the law of 
England, as ſtatute-law. You will be pleaſed to carry this 


obſervation too along with you, that the ſtatutes, which 


mention prefling as a practice then ſubſiſting and not dif- 
allowed, are at leaſt an evidence of the uſage, if they go 
no farther, 1 mean ir they do not amount to a tacit * | 


- bation of it. 


For it is hard to conceive, that the legiſlature mould 
frequently mention a practice utterly illegal, and repug- 
nant to the principles of the conſtitution as * 
without ſome mark of diſapprobation. 


The firſt ſtatute I have met with is that of the 2 . I. 2 R. II. ſt. 2. 
ſt. 1. c. 4 It is an act againſt mariners deſerting the ſer- © 4 


vice; not to be met with in the later editions of the Sta- 
tutes at Large, which give us only the title of this act, 
with a note that it is altered by the 18th H. VI. and th 
Eliz. 

It is however ſtil} in force, * 5 as ſuch is inſerted by 
Raſtal in his abridgment under title Mariner No. 1. My 
worthy friend Mr. Cay hath likewiſe inſerted it in his 
abridgment under title Seaman No. 1. I will give you the 
words of the act as far as concerneth this point, as I find 


tit in an edition of the Statutes at Large* ending with the 


laſt year of H. VII.“ [tem becauſe that divers mariners, 
* after that they be arreſted and retained for the King's 
#* ſervice upon the ſea in defence of the realm and thereof 
have received their wages, do flee out of the ſaid ſervice 
without licence of. the admirals or their lieutenants It 
ce is ordained and eſtabliſhed, That all thoſe mariners, 
* which from henceforth ſhall do in ſuch manner, —ſhall 
4 be holden to reſtore to our ſaid Sovereign Lord the King 
the double of that they have taken for their wages, and 
© nevertheleſs ſhall have one year's impriſonment without 
te being delivered by mainpriſe, bail, or by other way.” 
The a then goeth on to direct how fugitive mariners 

ſhall be apprehended and dealt with; and concludeth with 
this clauſe, © And like puniſhment, ſhall be made of ſer- 
D zeants of arms, maſters of ſhips and all others that ſhall 


It is likewiſe i in a collection of the Btatutes at Large, called 
RaftaPs Statutes, printed 1618, and in an old colleQion of the 
ſtatutes called the Great Book of Statutes ; - and in every edition 
antecedent to Pulton's in 1618. (It is now FO in ſeveral of 
the modere editions of the Sꝛatutes. ) | bs 
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60 be attainted before the admiral or his lieutenant afore- 
& ſaid, that they have any thing taken of the ſaid mariner 
* te for to ſuffer them to go at large out of the ſaid ſervice 
« after that they have been arreſted for the ſame ſervice.” 
\ You will be pleaſed to obſerve, - that the word arreſt, 
| 8 uſed in this act, is made uſe of in the precedents I 
cited of the iſt and 15th of this very reign, and in moſt 
(yp Rym. 397, of thoſe of later date: it is likewiſe uſed in ten other 
— 54 328 379 commiſſions in the ſame reign touching this very ſervice, 
* all likewiſe directed for execution to ſerjeants at 8 
| Which for brevity-ſake [ have omitted. _ 
So that if it be aſked, who are the perſons ſubjefed to 
„ the e pevalties of this act, it muſt be anſwered, mariners 
arreſted and taken into the ſervice by virtue of commiſſions 
from the Crown, in caſe of their defertion ; and ſerjeants 
at arms, maſters of ſhips and others executing ſuch com- 
miſſions, who for lucre ſhall ſuffer them 'to go at large 
aſter ſuch arreſts. OE 

Mariners indeed were not ſubje& to the penalties of 

' this act, unleſs they had received wages. But might not 
a mariner ſo arreſted have reaſonably ſaid, I was compel- 
led againſt law into the ſervice, .I did my duty while I 

continued in it, and dearly earned the wages I received; 
Might not a mariner have ſaid this, and much more upon 
a ſuppoſition of the illegality of an impreſs? Certainly 
he might. But you ſee mariners, though taken into the 
ſervice by compulſion, are by this act made liable to pecu- 

niary, and corporal puniſhment too, in caſe of deſertiont. 

This doth more than imply the legality of ſuch compul- 
ſion. 

It may poſſibly be objeQed, that the word retained is 
uſed i in the act, and that a retainer implieth a mutual con- 
tract for ſome ſervice to be done. It may, when it ſtand- - 
eth alone, have received that ſenſe in modern language, 
but in ſtrict propriety it meaneth nothing more than the 
taking a perſon into fome fervice; and is in truth the a& 

only of the perſon retaining or taking. And therefore 


+ See Stata de Offiio Admiralitatis Angliæ, ubliſhed br 
Dr. Simpſon in the year 1743. at the end of Clark's Praxis 
Supreme Curie Admiralitatis Articles 10, 37; 93 and the 
learned doQtor's notes on thoſe articles FOO al. ons ma- 
Een Fed | ineo 1 en errice, ws ur 
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when I ſee the word retained connected with one, Which 
hath no other meaning in the Engliſb tongue than what 
carrieth with it the idea of compuſſion, I cannot conceive 
that the legiſlature, ſpeaking of perſons arreſted and re- 
tained, ſhould mean no other, than perſons taken into the 
ſervice with their own conſent. . 
That there was a practice then ſubſiſting . of 8 
mariners into the ſervice by compulſion cannot be denied: 
© the Parliament could not be ignorant of it. Is it poſſible 
-then to imagine, that they could uſe a word which mani- 
feſtly ſignifieth compulſion, and yet mean nothing more 
than a mutual contract? Beſides, it cannot be conceived, 


that ſerjeants at arms, who, as I before obſerved, were 


the perſons about that time uſually employed in the ſervice 


of preſſing, could be expreſly and by name ſubjected to | 


the penalties of the act, if no mariners but ſuch as volun- 
tarily entered into the ſervice were comprehended in it. 


« 
* 9 
2 * 7 
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The next act is that of the ad & 3d Ph. and Mar, *, 3Ph.& Mar. 


which layeth a penalty on watermen plying between © '*. 


Graveſend and Windſor, who, to ſpeak in the language of 
the act, in the time of preſſing by commiſſion for the ſer- 
vice of the Crown upon the ſea, do willingly and ob/fi-. 
nately withdraw, hide and convey themſelves into ſecret 
places and out - corners; Md after, when ſuch time of 
preſſing is over-paſſed, return to their employment. 


This proviſion, it is true, extendeth only to watermen 


on the T hames, and may be conſidered as one of the many 
wholeſome regulatzons.thoſe perſons are brought under by 


this act: and it is mentioned in that light in an act paſſed 4, 5 A $19 
in the late Queen's time. But at the ſame time it ſhew- . 


| eth, that commiſſions for preſſing were then'in uſe. And, 
in my opinion, it likewiſe ſuppoſeth the legality and utility 


of ſuch commiſſions, and that theſe people are the objects 


of them: otherwiſe why are they ſubjected even to the 
lighteſt puniſhment, for abſconding at the time of the 
execution of thoſe commiſſions ? 

The ads which come next to be conſidered are ſome 
made ſince the revolution; a moſt- auſpicious. period | 


when the principles of an were wen en and 


wet N ellertes. 


"Theſp 


= 
9 &'8 W. III. 
C 21. 


$cd. 16. 
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bete '2re/the 7th & dtn of King William and d & 
3d, and the 4th & gth of the late Queen. ' 
„ is intitled, An nn encou- 


* N among ober t things, that licences may be 
given, by his Majeſty, or the Lord High Admiral, or 
Commiſſioners of Admiralty, to any landmen willing to 
enter into the merchants” ſervice ; which ſhall be to them 


2 — 22 . _ Twpreſfed for the ſpace of two | 


Provided ſuch W bring two de e to 
vouch for them. But if any perſon ſhall vouch for any 
one as 2 landman, Who ſhall afterwards appear to have 
been a ſeaman, be ſhall forfeit twenty pounds. 

The ad & 34 of the late Queen is intitled, Au a for 
the increaſe of ſeamen, and better encouragement of navigation 
and ſecurity of the coal trade. To theſe ends it impower- 
eth pariſh-officers to bind out poor boys to ſea in the 
merchants* ſervice ; and enaQteth, that boys ſo bound out 
ſhall not be compelled or impreſſed or permitted to enter 
into the ſervice of the Crown at ſea till they attain-their 
age of eighteen, ang that certificates of ſuch binding ſhall 
be tranſmitted by the ey of the reſpeQive ports to 
the Admiralty ; and that thereupon ſuch Dies ſhall 
be made for ſuch apprentices without fee or reward. 

And, for encouraging other perſons to bind themſelves 
apprentices in the merchants? ſervice, it farther enacteth, 
that perſons fo binding thernſelves ſhall not be compelled or 
' impreſſed into the ſervice of the Crown for three years 


from the time of ſuch binding, and that, upon certifi- 


Sect. 20. 


4.8 Ann. 819. 
17. 


eates of ſuch binding from the collectors of the reſpective 
ports, the Admiralty ſhall Brant protections weve ta fee 
or reward. 

And, for encouraging the coal- trade, it further ena. 
eth, that during the war there ſhall be allowed to every 
veſſel employed in that trade, beſides the maſter,” mate, 
and carpenter, one able ſeaman for every one. bende tun 
of the veſſel, not n three hundred tun, ee * 
impreſſing. 

The 4th & th of the late Quein eickerh 5 elvuſo 


in the ad of the 2d-& 2d, which exempted voluntary 


e for three years, and ſaith, & Whereas ſuch 


“ exemption 


{ 


— 
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ve exemption for three years, which was intended: for the 
ce encouragement of landmen to bind themſelves, hath 
been menifeftly abuſed for the exempting. and protecting of 
«6 Jeamon from the er uſce, to the great hindrance and pre- 
,s judice of der Majeſty's ſea-ſervice 5, be it therefore en- 
* ted and declared, that no Hooſon: or perſons of the age 
df eighteen years ſhall have any exemption or pro- 
**40tion from her Majeſty's ſea-ſervice, who. ſhall have 
«© been in any ſea-ſervice before the time they bound 
ce themſelves, any law or ſtatute to the contrary notwith- 
10 ſtanding. +. g's , 
Let us now take a ſhort view of theſe xe... 

\ Perſons under certain ſpecial qualifications are as, 
from being impreſſed. 
1s that end, in one caſe, licences are to be granted by 
his Majeſty or from the Admiralty, but under proper cau- 
tions to prevent abuſes, 

In other caſes, certificates are to be returned from the 
chief officers of the ports, and ney thereupgy 
granted without fee or reward. 
| And in every caſe theſe exemptions, as they are con- 
\, Hned to perſons under certain limited qualifications, fo are 
they limited too in point of time, and withal given by. way 
of encouragement. And laſtly, the extending the benefit 
even of a temporary exemption beyond the original intent 
of the legiſlature is declared to be an abuſe, and an abuſe 
— to the great hindrance and prejudice. of her Ma- 
jeſty's ſea· ſervice. 

Do not theſe things inconteſtably preſuppoſe the expe- 
diency, the neceflity, and the legality of an impreſs in ge- 
neral ? If they do not, one muſt entertain an opinion of 
the legiſlature acting and ſpeaking in this manner, which 
it will not be decent for me to mention in this place. 

For the very notion of an exemption, when granted by 
| Natute to particular perſons, and this too by way of en- 
couragement, .tmplieth, that, without ſuch exemption, 
f the: parties: intitled to the benefit of it would by law be lia- 


+ N. B. Other acts to the like purpoſe which did not occur 
to the author when this argument was delivered are, 1 Anne, 


oe 171 31. J. 2, 13 Geo. II. c. i 
Ps 3. and c. 28. / 5, (ee als 19 Geo II. RIOT. 4 
ble 
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ble ts the duty or burden which is the ſubjeA-matter of : 


that exemption: otherwiſe the ſtatute doth nothing, it 
operateth pen nothing, if no legal duty or burden be 1e- 
moved by it. And conſequently the granting exemptions 
to ſeamen under certain limited qualifications, and for a 
limited time only, ſuppoſeth that all ſeamen in general, 
without ſuch exemption, were by law liable to the duty 
or burden, which i is the f ubjeR- matter of that Exemp- 
eon. 
And the many erovifoun the legiſlature hath made tb 
prevent abuſes with regard to theſe exemptions, attended 
With a plain, full and expreſs declaratiori, that ſuch abuſes, 

namely the extending the benefit of exemptions beyond the 
intent of the legiſlature, tend to the great hindrance and 


prejudice of the ſea-ſervice, imply, that the duty or bur- 


den, which is the object of all this care and caution, is 
expedient and neceſſary to the ſervice. | 

And this burden is plainly an impreſs in time of 
wa” 

Which, from the packer I have cited, appeateth to 
me to be grounded on common and ſtatute- law; in other 
words, upon a general immemorial uſage, followed, ap- 
proved, and recognized by many acts of Parliament. 

Againſt what L have ſaid it hath been objected, that the 
practice of preſſing is inconſiſtent with the liberty BE 58 
ſubject, and a breach of magna charta. 

I readily admit, that an impreſs is a reſtraint upon 0 
natural liberty of thoſe who are liable to it: but it muſt 
likewiſe be admitted on the other hand, that every re- 
ſtraint upon natural liberty is not eo nomine illegal, or at 
all inconſiſtent with the principles of civil liberty. And 
if the reſtraint, be it to what degree ſoever, appeareth to 


be neceſſary to the good and welfare of the whole, and 


to be warranted by ſtatute-law, as well as immemorial 


uſage, it connot be complained of otherwiſe than as a pri- | 
vate miſchief: which, as I ſaid at the beginning, "muſt, 
under all governments whatſoever, be ſubmitted to for 


avoiding a publick inconvenience. 

As'to magna charta, it is not pretended that the prac- 
tice of preſſing mariners for the publick ' ſervice is con- 
demned ** ip den Pre in that ſtatute: and' if it be 

| ©, warramted 
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warranted by common and ſtatute-law, it cannot be 11 
ſhewn to be illegal by any conſequences drawn from 
magna charta ; in like manner as preſſing. for the land 4 
Service could not be deemed illegal, or inconſiſtent with = 
the principles of our conſtitution, while there were tem- | | 
porary acts (as there were many in the late war) to war- 
rant it. | re Se ing ru rs coy 
| Beſides, we know that magna charta hath been expreſly . 
and by name confirmed by many acts of Parliament, my e 
Lord Coke faith 32; and yet the practice of preſſing maci- 
ners ſtill continued through all ages, and was never, that 
I know of, once mentioned in any of thoſe acts as illegal 
or a violation of the great charter. 1 3 
In a fimilar caſe, | mean the practice of preſſing ſol- 1 E. III. ſt. z. 
diers for foreign ſervice, there are ſtatutes of an early 23 F. III. A. g. 
date, which, I conceive, were intended againſt it; though c. 8. | 
it was praCtifed long afterwards. But thoſe acts extend ona 
only to the caſe of preſſing for the land-ſervice, not a 
word do I find in them touching the ſea ſervice. One 
reaſon of the difference, among others, may be that the 
land-ſervice was thought to be ſufficiently provided for in 
ordinary caſes by the military tenures ; and extraordinary 
caſes, caſes of neceſſity, ſuch as that of a foreign inva- 
ſion, were expreſly excepted. In thoſe caſes, faith the 
1 E. III, it ſball be done as in time paſt; which we know 
was by commiſſions of array ; whereas no competent pro- 
viſion was made by law for the ordinary ſea-ſervice. There 
were no naval ſervices due to the Crown, except thoſe of 
the cinque ports and a very few others; which, all toge- 
ther, were too inconſiderable to be mentioned, and bore 
no fort of proportion to the common exigencies of the 
publick in time of war. 

But there is another objection, which deſerveth to be 
conſidered. ' It is, that temporary acts have from time to 
time been made authorizing the preſſing mariners for the 
ſea-ſervicez from whence it is argued, that the legiſlature, 
which is ſuppoſed to do nothing in vain, would not have 
given thoſe powers for a time, if the King by his prero- 
gative could have provided for the ſervice without the aid 
of ſuch temporary ads. TY Bly. 
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Tue gentleman who had the care of publiſhing Lord 


Chief Juſtice Hal-*s Hiſtory of the Pleas of the Crown 


referreth to ſeveral temporary acts made in the late Queen's 


time authorizing, as he ſuppoſeth, the preſſing of ſoldiers 
and mariners. I have looked into all thoſe as. They 


ate ſolely for preſſing ſoldiers and marines - ey a ſingle 
0 


I find in 


There was indeed an act made in that reign for com- 
pelling mariners into the ſervice, by ae which, it 
was-then thought, the prerogative alone could not war- 
rant. To that end it authorized and required juſtices of 
the peace, and other magiſtrates, to cauſe privy ſearches 
to be made from time to time for mariners, who, as the 


word that concerneth the prefling of mariners 


any of them, 


act expreſſeth it, did lie Aid, withdraw, and conceal them- 


elner, and to deliver them when apprehended to conduc- 
tors for the ſervice of the Crown: and conſtables and 


other officers were, by warrants from the magiſtrates, to 


make privy ſearches by night, and were impowered to 
enter houſes and open doors in execution of ſuch warrants; 
and were required to give an account af their proceedings 


from time to time to the magiſtrates on oath, and, in caſe 


of negligence or remiſſneſs in the premiſes, were ſpbjeQed 
to pecuniary puniſhments. This is the ſubſtance of the 


firſt nine ſections of the act; which ſe&ions, continuing 


in force only till the firſt of March 1706, are not pt inted 
in the later editions of the ſtatutes at lage. 

But it cannot, I conceive, be inferred from the new 
powers given by this act, that an, impreſs by commiſſion 
from the Crown or by Admiralty-warrants, which was 
praiſed at that very time, was illegal. All that can be 
inferred is, that the ordinary methods then in uſe were 
found ineffectual; and therefore the legiſlature had, for 
that time, recourſe to an extraordinary one, for compel- 


ling into the ſervice thoſe, who could not be come at by 
the ordinary methods; thoſe, who, in the language of the 
act, lay hid, withdrew, and concealed themſelves. And to 


that end, civil magiſtrates and civil officers are required 


and authorized to do, what, in the judgment of the le. 


giſlature, without the aid of that act, they could not have 
done, or at leaſt were not compellable to do. 15 2 
. 8 3 ; n 
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And whoever readeth and conſidereth the th and 8 


feQiotis of this act, which I have already cited to another 
purpoſe, will hardly conceive, that that Parliament had 
any doubts concerning the legality of an "impreſs by wo 
| ordinary methods of law. 


Indeed the temporary acts of the 16th and I 7th Cl 16;& 17 Car. I. 
I. come directly to the point. They authorized an im- 52 33» * * 


preſs by admiralty-warrants for a limited time. And had 


temporary acts of that kind been frequent, or had the 


practice of preſſing been diſcontinued from the time of 
Carle the firſt,” unleſs when revived by ſubſequent tem- 
porary acts, I think what hath been ſaid upon the foot of 
antient precedents could, after all, have had very little 
weight. For I freely declare, that antient precedents 
alone, unleſs ſupported by modern practice, weigh very 
little with me in queſtions of this nature; I mean, in queſ- 


tions touching the prerogative. But we all know, that 
the practice of preſſing by admiralty-warrants hath con- 


tinued, now near a century ſince the-expiration of thoſe 
acts of King Charles the firſt, without one ftatute of the 
like kind to authorize it. 


© Theſe a&s of King Charter the firſt do indeed ſhew, 
that the prerogative of preſſing mariners into the publick 


ſervice was at that time doubted of. And whoeverMon- 


ſidereth the peculiar circumſtances of that time, when 
the prerogative had in too many inſtances been carried to 
great lengths, and when the nation was at the very eve of 
a civil war upon the ſubject of liberty and prerogative, 


and conſidereth withal that a naval force muſt in all events, 


28 things then ſtood, be provided ;—whoever, I ſay, 
conſidereth theſe things, will not wonder, that the prero- 
gative of preſſing mariners ſhould, at that very critical 
time, be called in queſtion; or that, in order to procure 
an univerſal ſubmiſſion to a meaſure neceſſary at-that time, 


the authority of Parliament ſhould be called i in, in aid of 
the prerogative, 
There was a temporary act inade in this very ſeſſion e, 28. 
for preſſing for the land- ſervice. It reciterh that a re- 


bellion was on foot in Ireland, and then declareth, almoſt 
in the words of 1 E. III. before cited, That by Jaw 1» 


man is compellable to ge out of his county to ſerve as a 
M ſoldier, 


A 
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due, ehceht incaſe of neceſſity of ſudden coming of frage? 
1 BT” ns * e be woes. a ee by 4 


Wo I ORE 
It is worth obſerving. that no ſack declaration ſaving 


the rights of the ſubject is to be found in any of the acts 
Fn of this ſeſſion for * mariners. And the different 
8 Penning of theſe adts, made in the ſame ſeſſion, and touch- 
| Ip ing caſes of ſo ſimilar a nature, ſtrongly intimateth, that 
/ point was not, even at that critical time, thought 
- equally clear in the one caſe as in the other. The ſame 
obſervation occurreth with regard to the different penning 
of all the acts of the late queen for preſſing ſoldiers and 
I wiarines, and of that for preſſing mariners; the former 
_—_ __ * declare, that it was neceſſary at that time of war that ſol- 
ES : diers and marines ſhould be. raiſed by the methods pre- 
1 ſeribed in the acts, By common conſent and grant in 
_ © Parliament.“ Theſe are the words of the acts, and 
they are the very words made uſe of to the ſame purpoſe 
in the 25th E. III. already cited. The latter, without 
any ſuch declaration, barely impowereth and requireth 
magiſtrates and other peace - officers do make ſearch for and 
apprehend mariners, who then lay hid, withdrew and con- 


C . cealed themſelves, and to ſend them into the ſervice. 
Vol. 678. Lord Chief Juſtice Hale, in his hiſtory of the pleas of 
3 the Crown, ſpeaking of the legality of preſſing, which he 


indeed ſeemeth to doubt of, ſaith, He that looks upon 
«© the acts enabling preſſing of ſoldiers and mariners for 
'The dap << foreign ſervice upon or beyond the ſea, namely 17 Car. 
8 « I. r. 12, 25, 26. may think that thoſe times made ſome 
35 7 ER doubt of it. But of this,“ ſeith he, *© I deliver no 
. "I (66 opinion.” 75 | 
That learned man, you for, cent the inference from 
et] ' theſe temporary aQs no farther than to render the matter 
* * doubtful ; and ſo he leaveth it. But had he lived to ſee 
| the practice of preſſing mariners continue near a century 
longer, and eſpecially had he ſeen this praQice treated by 
the legiſlature in the manner the acts made ſince the re- 
volution treat it, I think what was then but matter of 
doubt would have now appeared to him in a different light. 
I confeſ$it doth ſo to me. For rights of every. kind, 
* ſtand upon the foot of _ gradually receive 
| new 


+ 


r 


ber kirength in point of light and evidence from the con · 


tinuance of that uſage; as it implieth the tacit conſent 
und approbation of every ſucceſſive age, in which the 


uſage hath prevailed. But when the prerogative hath not 
only this tacit approbation of . preſent as well 


- as the former on its ſide, but is f ized, or evidently. 
preſuppoſed, by many acts of Parliament, as in the pre- 
ſent caſe I think it is, I fee no legal objection that can be 
made to it. | n . FI 
I make no apology for the length of my argument, be- 
cauſe I hope the importance of the queſtion will be 
thought a ſufficient excuſe for me in that reſpeck. For it 
is no more nor leſs than, Whether the only effectual me- 
thod yet found out for manning our navy in time of war, 
for raifing that number df mariners which the legiſlature 
from time to time declare to be neceſſary for defending our 
coaſt and protecting our trade, — whether this method be 
legal or not. This I ſay is the queſtion. And therefore I 
could not ſatisfy myſelf without entering as far into the 
merits of it as I could. © ” 1 | 
_ y L have delivered my opinion upon it without any 
rve. | : \ | L © 


\ 


N. B. The authorities for preſſing mariners for the 
publick ſervice, to be found in Rymer's Fædera, are fo 
numerous; that the learned author - purpoſely left many of 
them uncited by him. To ſome of theſe-in the reigns of 


Richard II, Henry V, Henry VI and £dward IV I have 
referred in the margin of his argument. But as amongſt 


the commiſhons and mandatory writs cited in pages 164 
and 153 he hath given none which were iſſued in the reign 
of Henry IV, I think it not improper to take particular 
notice in this place of two commiſſions, granted in that 
King's reign. The firſt of them was iſſued in the 12th 
year of his reign ; and being a remarkably ſtrong authority 
for the practice, it deſerves to be here tranſeribed. It is 
in the following form. W 
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Er ad omnes WC Woes enteric tend ye 


1 N are ſtandum eb cupiendum, et pri ſonis naſiris manci- 
5 pn, in eien moraturos gveuſque re mm deliberations 
wn aliter duxerimus ordinandum; 
* 5 Et ides tibi precipimus gued circa. : remiſſi diligenter in- 
_ tendac, ac ea facias et exequaris in forma predifias s 
" + » +» Damns autemuniverſis et ſingulis vicecomitibus, a 
8 bollvir, conflabulariis, mini ſtris, poſſeſſoribus, magiſtris et 
marinariis navium, bargearum, et balingerarum, et aliorum 
vaſorum quorumcumque, ac aliis fidelibus et ſubditis noftris, 
#4 tam infra libertates quam extra, tenore pre entium, firmiter 


| In "5. > guod tibi in executione premiſſorum pareant, 
ant, et intendant, . decet. SIP 
: tons E&e. | | et | 
* . nee wge xu 7 ieee 7 erti ce Septembre 


\ 75 . N eigh 

Rm. 930. | 5 7 which :Nued in the 13th year of the ſame | 

gn, Jo Drax, a ſerjeant at arms, is impowered, by 
" himſelf and his deputies, to arreſt and take up one hun- 

| _ 'Ured mariners in the county of Suffolt, one hundred in the 

| county of Kent, and thirty in the county of Suſſex. And 

all ſheriffs,, mayors and other officers are TM to be 

em. to 2 in 222 OY | | 


END OF THE REPORT. 
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ISCOURSE I 
HIGH TREASON. | 
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INTRODUCTION | 


TD TMK... . 
DISCOURSE oy HIGH TREASON, 


Fel H Treaſon * an offence committed a in 
| the duty of allegiance, it may be proper, befor -- 
proceed to the ſeveral ſpecies of that. offence which will MY 
be the ſubject of this diſcourſe, to conſider from whom, _. ., 
and to whom allegiance is due. 4 


SecT. 1. With —_ to 8 3 there bea 1. 
can be no doubt. They qwe allegiance to the Crown at 
all times and in all places. This is what we call natural 
allegiance, in contradiſtinQion to that which is local. 
The duty of allegiance, whether natural or local, is 
founded in the relation the perſon ſtandeth in to the 
Crown, and in the privileges he deriveth from that relation. 
Local allegiance is founded in the protection a foreigner 
enjoyeth for his perſon, his family or effects, during his 
relidence here; and it ceaſeth whenever he withdraweth 
with' his family and effefs. Natural allegiance i is found- 
ed in the relation every man ſtandeth in to the crown, 
- conſidered as the head of that ſociety whereof he is born 4 
member ; and on the peculiar privileges he deriveth from 
that relation, which are, with great propriety, called his Fs, I 
birthright. This birthright nothing but his on demerit . Wo 
can deprive him of ; it is indefeaſible and perpetual ; and | 
conſequently the duty of allegiance, which ariſeth out of ' 
it, and is inſeparably connected with it, is ip conſideration WY 
of law likewiſe unalienable and perpetyal. 1 

The merits of Dr. Storey's caſe, in point of ſubſtantial Dy. an, 11 29, 
juſtice, turned ſingly upon the doctrine of natural alle- goo. pl. 38. 
giance; and in a very modern caſe * this doctrine was 14 Elis. ; 
treated by the court as a point never yet diſputed, How _— 
far prudential conſiderations, grounded on reaſons of ſtate, . 
or even the principles of mal equity, may under certain | | 


2 Kue, M. Donald: eaſa on the ſpcia commiſſion 1 in „ Surry 
1746, ä before, P. 49. | Vs 
| circum 


C IL 

circumſtances induce the Crown to diſpenſe with a rigo- 
rous execution of a law, extremely right and expedient 
conſidered as a general rule, falleth not within the compaſs 

of my preſent inquiry. 

Tzhe doctrine of allegiance founded in birth may, as [ 

have ſaid, be conſidered as. a good general rule, though 

not univerſally true. Caſes may be put which will be con- 

| ſidered as exceptions to it, which I will not enter into at 

this time. Whenever they come in judgment, due regard 

will certainly be paid to hem. 

And whenever, in the caſe of individuals, the e 
rule ſhall be found to border on the fummum jus, the be- 
vignity of our law hath provided a proper reſource in the 
equity of the Crown. I ſay the equity of the Crown ; 
for mercy to individuals, when properly conducted, is 

| founded in natural equity, and in the principles of our 
0 Ceonſtitution“. It is nothing more than weighing the me- 
| | its of each caſe; all circumſtances conſidered, 1n- the 

| ſeale of wiſdom and ſound policy, againſt the rigour ol 

: "= . 
3 r. M*Dona'd, whoſe kale J have juſt mentioned, was 

2 upon very equitable and eaſy terms. | 

There have been writers, who have carried the notion 
of natural, perpetual, unalienable allegiance much farther 
_ -. than the fobjea of this difcourſe will lead me. They 
ap, very truly, that it is due to the perſon of the King; 
3 und from thence have drawn conſequences, which do not 
fall within the compaſs of the preſent inquiry, and ſhall 
| therefore be paſſed over. It is undoubtedly due to the 
z Bg perſon of the King; but in that reſpect natural allegiance | 
2 1 _ Cvdiffereth nothing from that we call local. For allegiance 
_ | - conſidered in every light is alike due to the perſon of the 
WE King; and is paid, and, in the nature of things, muſt . 
_— _ conſtantly be paid, to that Prince, who, for the time being, 
is in the actual and full poſſeſſion of the regal dignity. 
8 (nels, The well-known maxim, which the writers upon our law 
hape adopted and applied to this caſe, nemo poteſt exuere 
Patriam, comprehendeth the whole doArine of natural 


1 


4 . 5 5 - legiance, 115 r my ſenſe of It, 

4 8 1. 8M. Sefe. * See 5 coronation oath, « Wil you to your power cauſe 
= <6 55 Jaw TIL juſtice in' mercy to be excouted in all 225 judg- 
1 ments 9 
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5 I 2 4 3 whoſe Sovereign i is in awity. with Sea . 
* Crown of England, reſiding here and receiving the (aeg. 
roteQion. of the law, oweth a local allegiance to the 
Crown during the time of his reſidence: And if, during 
that time, he committeth an offence, which in the caſe 
of a mtural-born ſubject would amount to treaſon, he 
may be dealt with as a traitor. For his perſon and perſo- 
nal eſtate are as much under the protection of the law as 
the natural · born ſubjeQ”s: and if he is injured in either, 
he hath the ſame n at law for ſuch 1 iur. 
| szcr. 3. An alien, whats Sovereign is at enmity with 72 -#., 
us, living here under the King's protection, and commit- Hale 60,98.) 
ting offences amounting to treaſon, may. likewiſe be port 
with as a traitor. For he oweth a temporary local alle- 
giant, founded on that ſhare of protection he receivethꝰ. 


Sxcr. 4. And if ſuch alien, ſecking the bebe dien als + Yo 

the Crown, and having a family and effects here, ſhould, * 
during a war with his native country, go thither, and 

there adhere to the King's enemies for purpoſes of lo- 
ftility, he might be dealt with as a traitor. For he came 
and ſettled here under the protection of the Crown; and, 
though his perſon was removed for a time, his effects and 
family continued ſtill under the ſame protection. This MSS. Trey 
rule was laid down by all the judges aſſembled at the Pass an 
Queen's command Fan. 12th 1 707- | 
It is to be obſerved, that the judges, in the reſolution or 
laſt cited, laid a conſiderable ſtreſs on the Queen's declara- 
tion of war againſt France and Spain ; whereby ſhe took 
into her protection the perſons and eſtates of the ſubjects 
of thoſe Crowns reſiding here and demeaning themſelves 
dutifully, and not correſponding with the enemy. King 
William and Queen Mary did the ſame in their declara- 
tion of war againſt France, and ſo. did his preſent Ma- 
jeſty. Theſe declarations did in fact put Frenchmen reſid - 
ing here — e themſelves . even in time 


See 9 4. c. 16. he 7 my "af Parliament by the 54 
caſe of the Marquis 4 0 uiſcard reſiding here, during the war, =. 
| and holding a traiterous N with N | 
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DISCOURSE: 2.5 


of war, upon the foot of aliens coming hither by licence 
or ſafe-conduR. They enabled them to acquire perſonal 
cChattels and to maintain actions for the recovery of their 
' po rights, in as full a manner as aliens amy may*. 

But, as I ſaid before, all aliens enemy reſiding here 
- . poder the protection of the Crown, though poſſibly not 
favoured as the perſons laſt mentioned, yet they, in caſe 
they commit crimes which in a ſubject would amount to 
| treaſon, may be dealt with as traitors. For their perſons 
are under the protection of the law; and in conſequence 
of that proteQion, they owe a local Ws SEE 
E. the Croun. 


Aw, 5. * the caſe of treaſon committed by an 
alien, the indictment muſt charge, that it was done 
contra ligeantiæ fue debitum, leaving out all the words 


£ 481. 751. 637, which import a natural allegiance. Thefe words are ge- 


nerally uſed in the cafes of natural-born ſubjects, but they 
are not abſolutely neceſſary even in thoſe caſes. They 
may be omitted, and many precedents there are where they 
have been e for every ſpecies of allegiance i is com- 
prized under the general word allegiance + and therefore, 
in my opinion, the ſafer way is to omit them in all caſes, 
were it but to keep clear of the difficulties mentioned in 
B 2 next ſeQion. 9 


Ster. 6. It was faid 4 by the court in the caſe of 
Cranburn cited in the laſt ſection, that if an alien be in- 
diQed for high treaſon contra NATURALEM dominum, or 
contra NATURALIS Jigeantie ſue debitum, the defendant 
may give alienage in evidence; and if that appeareth, he 
ſhall be acquitted; becauſe the indiament chargeth a 
breach of that ſpecies of allegiance which is not due from 
an alien. But it ought to be obſerved, that that point 
was not then in judgment before the court, nor could be; 
for Cranburn was a natural-born ſubject; and that when 
An did come En under conſideration, as it did many. 


* See the als of Wells and Williams, (Mich. 9 W. III.) 
Salk, 46. Lutw. 34. LA. Raym. 282, and Posch. 11 Anna, 
a like caſe in Trovcr by the adminiſtrator of Guiſcard men- 
tioned in the marginal note on ſection 3. (See alſo * 
 weſter's cafe. Hil. 1 Ann. Far. 150) l 
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years afterwards in the caſe of Mr. Francia a Frenchman 6 St. Tri. 87, 


they were ſatisfied with his birth within the dominions of 


the French King, but told \them, that, if they thought | 
him guilty of the charge in the indictment, they ſhould 


find him ſo, and withal find that he was an alien born 


born at Bourdeaux and never naturalized, the court did 88. 
not go ſo far as to direQ the jury to acquit him in caſe 


in the dotinions of the French King: this I preſume was 


done in order that the point might be farther weighed and 


_ conſidered on a ſpecial verdict. But the jury acquitted 


him of the whole charge, and ſo the point never came in 
judgment. And I do not find, that it ever was judicially 


which favour the opinion delivered in Cranburn's caſe. 


A think that opinion is Gs 9295 for the . before | 
given. 


determined, though there are many dia in the books, (1Hale59. oy 


SECT. 7. T he caſe of an dale; 3 


ddants, not being ſubjects of Great Britain, mentioned by 


Lord Hale, doing acts which in a ſubject would amount 
to high treaſon, will, as his Lordſhip obſerveth, be al- 10 


ways governed rather by prudential conſiderations, or 


what are generally called reaſons of ſtate, than by any fixed 
rules of law. And as ambaſſadors generally act under 
direction and by orders from their Sovereigns, they have 
ſeldom been proceeded againſt farther than by impriſon- 
ment, ſeizing their papers and ſending them home in cuſ- 


tody. Which was done in the caſe of Count Gyllenborg | 
the Swediſh miniſter in the late King's time. 


But whatever proceedings be againſt them for ſtate- 


; Hale 99-2 


crimes, they are to be conſidered at the worſt but as ene- 


mies ſubject to the law of nations; never as traitors ſub- 
ject to our municipal laws, arid owing allegiance to the 


Crown of Great Britain; unleſs perhaps in cafe of at- 
tempts direQly and immediately againſt the life of the 


King; in which caſe no orders from their Sovereigns'can 


be preſumed, or, if in fact produced, would juſtify or ex- 
cuſe ; and therefore I ſhall not take their caſe into conſi- 


deratiow in this. place. And for the ſame reaſon I ſay no- 


thing of the caſe of ſpies taken here in time of war, ac- 


tual hoftilities being on n foot in * kingdom a _ * nor 
"0 


of W of war. 
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"DISCOURSE. 
But for murder, and other offences of great enormity, 


which are againſt the light of nature and the fundamen- 
tal laws of all ſociety, the perſons mentioned in this ſee- 
tion are certainly liable to anſwer in the ordinary courſe 
of juſtice, as other perſons offending i in the like manner 


are. For though they may be thought not to owe allegi- 
ance to the Sovereign, and ſo to be incapable of commit- 


ting high treaſon, yet they are to be conſidered as members 


of fociety ; and conſequently bound by that eternal univer- 
ſal law by which all __ focieties are nene ane kept 


bs. rea 


14 Ster. 8. Protection and allegiance are reciprocal 
obligations, and conſequently the allegiance due to the 
Crown muſt, as I ſaid before, be paid to him, who is in 


the full and actual exerciſe of the regal power, and to 


none other. I have no occaſion to meddle with the diſtinc- 


tion between Kings de facto and Kings de jure, becauſe 


the warmeſt advocates for that diſtinction, and for the 


principles on which it hath been founded, admit, that even 


a King de facto, in the full and ſole poſſeſſion of the Crown, 
is a King within the ſtatute of treaſons; it is admitted 


too, that, the throne being full, any other perſon,” out of 
poſſeſſion but claiming title, is no King within the act, 
be his pretenſions what they may. 

Theſe principles I think no lawyer hath ever yet de- 


| nie They are mon in qua equity and good policy. 
1 Bu” 


"Luce: 9: A prince esd to the Crown by de- 
ſcent, or by a previous deſignation of Parliament, is, from 
the moment his title accrueth, a King to all intents and 


purpoſes within the ſtatute of treaſons ; antecedently to his 
oven coronation, or to any oaths or = 6 ered . wa 


I At the leere ſor che city of Briſtol in Auguſt 1758 
Feier Molieres a French priſoner of war, was indicted for pri- 
vately ſtealing in the ſhop of a goldſmith and jeweller a dia- 
mond ring valued at 20 J. I thoughr it highly improper to pro- 


ceed capitally upon a /ocal ſtatute ' againſt a-priſoner of war: 


and therefore adviſed the jury to acquit him of the circumſtance 
of ſtealing in the ſhop and rb find him guilty of ſimple lareiny 
to the value laid in the indiRment, Accordingly he was barne 
in the band and 22 to the N appointed for French priſoners, 
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him on he part of the ſubject. For as, on the one hand, ; 
the ſolemnity of a coronation doth not confer, but preſup- 
poſethia right to the allegiance of the ſubject inherent in 
the perſon of the King; ſo, on the other, the duty of al- 
legiance doth not flow. from any oaths or engagements 

taken on the part of the ſubject; for in both caſes an an- 
tecedent duty is preſuppoſed, which is intended to be ſe- 
curediby thoſe explicit engagement. 

T am however very far from thinking, that the a | 
nity. of a coronation is to be conſidered among us merely 
as a royal ceremony, or as a bare notification of the de- 
ſcent of the Crown, as authors of high diſtinction have been Coke and Hals 
pleaſed to expreſs themſelves. I admit that it is, on the Aas 3 
part of the nation, a publick ſolemn recognition, that the 28 
regal authority, and all, the prerogatives of the Crown 
are veſted in the perſon of the King, antecedently to that 
ſolemnity. But the ſolemnity of a coronation with us go- 
eth a great deal farther. The coronation oath importeth, 
on the part of the King, a public ſolemn recognition of 
the. fundamental rights of the people; and concludeth 

with an engagement, under the higheſt of all ſanctions, 
| that; he will maintain and defend thoſe rights; and to = 
the utmoſt of his power make the laws of the realm the _— 
rule and meaſure of his conduct. 22 


SERT. 10. The reader obſerveth, that in the preced- Sect. 10. 
ing ſection I take it for granted that a title to the Crown 

may be founded, as well on a deſignation by Parliament, 
as on hereditary deſcent. I never entertained a doubt of 
this matter, though Il am aware that ſome lawyers of high 
rank. have gone upon a contrary. principle; for though 
the Crown hath, upon principles of great wiſdom and 
found policy, been, in all ages, conſidered as a deſcend- 
able right, veſted in and appropriated to the royal line, 
and bath in fact continued in that line ever- ſince the 
conqueſt, yet it is certain that the courſe. of deſcent in 1 ; 
that line hath been OY interrupted 125 the 80 2 
of E roinnd : e 
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Srcr. 11. Lord Chief Juſtice Hale, Aker eehte „„ 
2 caſes of RE II. and R. II. is — to ſay, that the * 4 
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former was conſidered by Parliament, even after ut refig- 


nation and depoſition, as a King againſt whom high trea- 


- might be committed. This he groundeth on the at- 


tainders of thoſe who were concerned in the murder of 
him. But thoſe attainders ſeem to me to have been 
grounded ſingly on a principle of law, which then pre- 


vailed, that compaſſing the death of the father of the Ning 
| was high- treaſen. And Lord Chief Juſtice Coke ac- 


counteth for thoſe attainders upon this principle, and 
upon no other. rf 5 


Se Dit. . I have in another diſcourſe entered largely into this 


queſtion, and thoſe touched upon in the 8th and roth ſec- 
tions 3 and therefore I ſay no more of them in this place. 


SECT. 12. I will conclude this introduction with a 
few words, touching clergy in the caſe of treaſon. - 
The ſtatute de clero provideth, that clerks, convict for 
treaſons or felonies touching other perſons than tie King 
 himpelf or his royal Majeſty, ſhall have the privilege of holy 
church: In conſequence of this ſtatute mere felonies 
of all kinds became intitled to clergy ; and 'petit-treaſon 
- likewiſe became fo intitled, till ouſted by. ſtatute. © It was 
treaſon of a more private nature, and not in conſidera- 
tion of law committed againſt the perſon of the King or 
his royal Majeſty. les 5 
As the benefit of clergy in the caſe of felony is not 
confined to ſuch offences as were felony: at the time of 
making this ſtatute, but in favour of life, or rather of, 
what the ignorance and ſuperſtition of former times 
called, the privilege of holy church, is extended io all new- 
created felonies, unleſs taken away by the ſtatute creating 
ſuch felony, or by ſome other; ſo, on the other hand, 
by parity of reaſon and in juſtice to the Crown and the 
publick, all new - created treaſons, which in judgment of 
law are levelled at the perſon of the King or his royal Majeſty, 


|. are excluded, without fpecial words for that purpoſe, as 


coming within the exception of this ſtatute. . 
Hale, it is true, ſaith, that in all caſes of high treaſon, 
whether declared ſo by the ſtatute of treaſons or newly 


enacted, ſince, the privilege of clergy is taken away. 
The rule is general, but, I apprehend, the learned author 
a | | N 


muſt 
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muſt be underſtood with ſome limitation. All forts of 
high treaſon, touching the perſon of the King or his royal 
Majeſty, come within the exception in the ſtatute de clero, 
and conſequently are ouſted without ſpecial words: - 


but when offences of a more private nature, which, for 
the moſt part, terminate in an injury done to particulars, 
have, by reaſon of their odiouſneſs and for publick exam- 


ple, been made high treaſon, or when that hath been at- 


tempted; of which the inftances have been very rare; it 
hath been deemed expedient to take away clergy by ex- 
preſs words for that purpoſe; for ſuch new-created trea- 
ſons, of a private nature, could not, with any ſort of 


propriety, be ſaid to touch the perſon of the King or iis 


royal Majeſty. 


I will give a few inſtances of each kind of ſtatute-trea- 


ſons, which will ſerve to explain and eſtabliſh the. diſ- 


tinction I am aiming at. 


The . new-created treaſons concerning the. coin. and 


ſeals are treaſons of the ſame kind with thoſe declared ſo 


by the ſtatute of treaſons, and come under the ſame rule. 


They are all treaſons againſt ihe royal Majefly of the King. 


The treaſons created by ſtatutes made for aboliſhing 
tbe papal and eſtabliſhing the regal ſupremacy, for avoid- 
doubts touching the ſucceſſion. of the Crown and for 


eſtabliſhing ſuch ſucceſſion, for the puniſhment of ſedi- 
tious and defamatory libels tending to create doubts and 


ſuſpicions touching the King's title or government or the 
royal iſſue ;—theſe treaſons and others of the like nature, 
of which inſtances. more than enough may be met with in 


the Statute-book, having a direct tendency in the Judg- | 
ment of the legiſlature to diſturb the peace and tranqui- 


lity of the kingdom, and to endanger the ſtability of the 
government, come within the exception of the ſtatute de 
clero, as being treaſons touching the perſon of the King or 


his royal Majeſty; and accordingly ſuch of them as ftill 
exiſt are ouſted of clergy without any expreſs proviſion. 


for that purpoſe, 

But with regard to the lower ſpecies of treaſons hinted 
at above as terminating in injuries done to particulars, 
the law hath been taken to be other iſe. „ 85 


191 
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The 22d of H. VIII made wilful poiſoning high | tres: 
fo, and enacted that the offenders ſhould be boiled to 


' This att by expreſs words took away clergy. 
— 0 Sth of Edw. IV. a petition was tendered to the 


EKing in Parliament by both houſes, which, in thoſe days, 


was the ordinary method of tendering bills for the royal 
aſſent, that ſacrilege ſhould be deemed high treaſon and 
the offenders burnt to death. Here likewiſe proviſion was 


. made by expreſs words, that clergy ſhould be taken away, 


M 


and the appeal for reſtitution bs of To this extraordinary 
tition the King returned an anſwer; becoming the * 
— oo _ r 2 

12 Roy SAVISERA. | 


The uſe I make of theſe codeine] is to ſhew, that i in 
the cafe of theſe inferior treaſons, terminating in injuries 
done to particulars, it was thought expedient. to take 
away clergy by expreſs words for that purpoſe, theſe trea- 
ſons not being conſidered as Tone againſt the perſon of the 
_ Wing er his royal Maj 775 

The Sth of Hen. VI. may Ke to be an exception to 
the rule I am advancing; for it made the wilful burning 
of houſes, under ſome ſpecial circumſtances therein mention- 
ed bordering upon acts of open hoſtility, high treaſon, with- | 
out any expreſs ouſter of clergy. ] 

But Hale informeth us, that ſome gentlemen of the 


1 in his time conſidered the offence of mere arſon, 


unattended with circumſtances of ſpecial aggravation, as 
an act of publick hoſtility, and therefore ouſted at coin- 
mon law and not helped by the ſtatute de clero; and that 
Noy declared this to be his opinion in the court of King's 


- - Bench about the 8th of Charles 1. He adds, And this 


ac ſeemed to be aſſented to by the court.” _ 
The learned judge doth not himſelf aſſent. to. it. But 


f ** is plain, that the legiſlature, in framing the act of the 
8th of Hen. VI. conſidered the offence of burning houſes 


and deſtroying goods, under the circumſtances of deep ag- 


 pravation therein mentioned, as an offence of a treaſonable 
kind antecedently to that act: and therefore probably they 
might not think it N to ouſt clergy by expreſs words 
for chat * 


The 


* * 
—_—_ 


of Hen TREASON. 193 
The preamble. recited; that the houſes and goods of 1 oth 
diver perſons had been thei lately feloniouly ahd fri- 

bürnt and deſtroyed. The ſtatute ihe? enacted, 


| 8 h burning of houſes ſhould be adjudged high trea- | ES. 


ſon; and that this ordinance ſhould extend to all fuch 


| burnings ; ſince the firſt day ke the Wing 7 "or as well 4: is fl 
* future CT 
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nary mea- 


upon any Mikes ſuppoſition, be with propriety a0 to have 
| been COINS — 5 


c A P. 1. 8 7 8 _ Chap 


© Of. High Treaſon in Compaing the King's 
Death. , 


HE antient writers; in treating of fetonious bo 

' cide; conſidered the felonious intention manifeſted 

5 Pluin facts, not by bare words of any kind, in the 3 Taft. & 
ſame light in point of guilt, as homicide itſelf: The rule 
Was vohuntdt reputatur pro fuefo. And while this rule mid. 
prevailed, the nature of the offence was expreſſed by —_” 


term compaſſing the death. | Ws A 


This rule hath been long laid afide as too rigoraus in 
the eaſe of common perſons. But in the caſe of the King; 


Queen, and Prince, the ſtatute of treaſons hath; with my 1 | 


propriety, tetained it in its full extent and rigotir: and 

in deſcribing the offence hath likewiſe retained the antient 

mode of expreſſion. When a man doth compaſs or 2g E. in 64 
t imaZine the death of- our Lord the King, or of our © J. 
<« Lady his Queen, of their eldeſt ſon and heir, — and 

1% thereof be upon ſufficient Tae [provablement) 1 

on * of x rp deed by people © his condition.? 


Ster. 1. The words of the ſtatute deferipiivb of thk bea f. 7 
offence muſt be ſtrictly putſued in every indidment for (1 Hale 108. | 
this tt of treaſon. It a YO that the defen- 


15 


2 Hate 187.) 


: BEV 1 ”. 


1 18 cu SE 55 
cr. ant c traiterouſly ee ee, eee 
1 WP - den and charge the ſeveral overtzaQs.as the means employ- 
WE en by the defendant for executing his traiterous purpoſes. 
Poor the compaſling is conſidered as the treaſon, the overt- 
—_— aa the means made uſe of to effectuate the intentions 
.  _ and imaginations of the heart. And therefore in the caſe 
xa of the regicides the indictment charged, that they did 
9 traiteronſly compaſs and imagine the death of the King; 
_ _ wad the taking off his head was laid, among others, ' as 
ea overt-aQ of compaſſing; and the perſon who was 
| „ 1 to, have given the ſirgks: was comnied » on the 
A . * Py fame indictment. 

_ i — what hath been faid it followeth, that in every 
_—  indiQment for this ſpecies of treaſon, and indeed for le+ 


* 


v. 4e 3. f +3 Wing war, or adhering to the King's enemies, an overt- 
a& muſt be alledged and proved. For the overt-a& is 
- . the charge, to which the prifoner muſt apply his defence. 
But it is not neceſſary, that the whole detail of the evi- 
dence intended to be given ſhould be ſet forth; the com- 
mon-law never required this exaQneſs, nor doth the ſta- 
tute of King William, which will be conſidered in its pro- 
| per place, require it. It is ſufficient, that the charge be 
5 reduced to à reaſonable certainty, ſo that the defendant 
may be apprized of the nature of it, and prepared to give 

an anſwer to it. LE 
[eb "And it divers overt-aQs are laid and but one proved, it | 
"ls will be ſufficient, and the verdi& muſt. be for the 3 : 
and therefore, where divers overt- acts are laid, and the 
I t in point of form happeneth to be faulty with 
| regard: to. fome of them, the court will not quaſh it for 
_ # Hale taz, thoſe defects; 3 becauſe that would deprive the Crown of 
3 the n, of r the overt-aQs which are well 


3 --$8t. Tri. laid. 
Ge. 2. Scr, PE 1 "ON gad, 3 in the ak of — — 


* ſtatute of treaſons hath, with great propriety, re- 
tained the rule, voluntas pro facfo. The principle upon 
which this is founded is too obvidus to need much en- 
largement. The King is conſidered as the head of the 
. - » body-politick, and the members of that body are conſider- 
55 Ib 2 0. aud capa _ IF” a union. with 
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« MER FREASON. 


7 FOR and with. each other. His life cannot, in the ordi- clap-L. 


nary courſe of things, be taken away by treaſonable prac- 
tices without involving a whole nation in blood and con- 


xfion ; conſequently every ſtroke levelled at his perſon is, 


in the ordinary courſe of things, levelled at the publick 


— The law therefore tendereth the ſafety of the 
King wich an anxious concern, and, if I may uſe the ex- 


on, with a concern bordering hn jealouſy. It con- 
Haereth the wicked imaginations of the heart in the Tame 
degree of guilt as if carried into 2Qtual execution, from 


the moment meaſures appear to have been taken to render 1 
them eſfectual. And therefore, if conſpirators meet and n 
conſult how to kill the King, though they do not then fall 2 


upon any ſcheme for that purpoſe, this is an dvert · act 
compaſſing his death; and fo are all means made uſe 
de it advice, perſuaſion or command, to incite or incou- 


rage others to commit the fact, or to Join | in the attempt; 


and every perſon who but afſenteth to any overtures for 
that purpoſe will be involved in the ſame guilt. 


And if a perſon be but once preſent at a conſultation Kel. i7, at. 
for ſuch purpoſes and conceal it, having had a previous 4 St. Tri. 680. 


notice of the deſign of the meeting, this is an evidence pro- 
per to be left to a jury of ſuch aſſent, though the party 
ſay or do nothing at ſuch conſultation. The law is the 
fame if he is preſent at more than one ſuch conſultation, 


and doth not diſſent or make a diſcovery, But in the 


caſe of once falling into the company of conſpirators, if 


the party met them. accidentally or upon ſome indifferent 
occaſion, bare concealment without expreſs aſſent ill be 
but miſpriſion of treaſon. I he law was formerly more 


ſtrict in this reſpect; S/ ad tempu: diſſimulaverit et ſubti- Bract. decorom. 
cuerit, quaſi 5 conſextiens & afſentiens, erit ſeduclor . 


Regis manifeſtus. | 


Sxer. 3 The care the law hath taken for the 4 Sect. 3. 


faſety of the King is not confined to actions or attempts 


of the more flagitious kind. to aſſaſſination or poiſon, or 
other attempts direQly and immediately aiming at his 
life. It is extended to every thing wilfully and delibe- 
rately done or attempted, whereby his life may be endan- 
e And therefore the n into: e for Oy | 
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du IJ. pofing or impriſoning him, or to get his perſon into the 

power of the conſpirators, — theſe offences are overt-aQs 

of treaſon within this branch of the ſtatute. For expe- 
Tience hath ſhewn, that between the priſons and the graves 
of Princes the diſtance is very ſmall. © © 


. , 


* 


| . 4. . Ster. 4. Offences which are not ſo perſonal, as thoſe 


already mentioned, have been with great propriety 

brought within the ſame rule; as having a tendency 

_. though not fo immediate, to the ſame end. And there- 
f fore the entering into meaſures in concert with forei 


nba 83 and. others in order to an invaſion of the kingdom, or 


5 'going inte a foreign country, or even purpoſing to go 
„ hither to that end and faking any ſteps in order thereto, — 
_*theſe offences are overt-aQs of compaſſing the King's 

_— | . 


4 St. Tri. 48 Lord Preſton and two other gentlemen had procured a 


l ſmack to tranſport them to France, but were ſtopped be- 
fore they got out of the river, and their papers ſeized. 
Among the papers was found a ſcheme intended to be laid 
before the French King or his miniſters, for invading-the 

- - kingdom in favour of the late King James the ſecond; 
with many letters, notes and memoranda, all tending to 

the ſame purpoſe. Lord Preſton upon his trial inſiſted, 

among other matters, that no overt- act was proved upon 

n in Middleſex, where all the overt-aQts were laid; for 

be was taken with the papers in the county of Kent. But 

the court. told the jury, that if, upon the whole evidence, 

they dic believe that his tordſhip had an intention of go- - 

ing into France and carrying thoſe papers thither for 7he 


Y £ ET SM urpoſes charged in the indiment, his taking boat at Surry 


| Seed, which are in Middleſex, in order to go on board 

-  - » the fmack, was a ſufficient overt · act in Middleſex. Every 
| © ſleep taken for thoſe purpoſes was an overt- act. Chief 
1 Fw Holt, Chief Juſlice Pol/exfen, and Chief Baron A.- 
Vn, delivered their opinions ſeriatim to this purpoſe, all 
the other judges preſent concurring. i 5 
The offence of inciting foreigners to invade the king- 

dom is a treaſon of ſignal enormity. In the loweſt eſti- 
mation of things and in all poſſible events, it is an attempt, 

on the part of the offender, to render- his country the 
CEE 9 e f ſeat 
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1 HIGH TREASON. 33 
ſeat of blood and deſolation; and yet, unleſs the powers Chap. 1. 
fo incited happen to be actually at war with us at the time 

of ſuch-incitement, the offence will not fall within any. 
pranch of the ſtatute of treaſens, except that of com- 

paſſing the King's death. And therefore, ſince it hath a 
manifeſt tendency to endanger the perſon of the King, it 
hath, in ſtrict conformity to the ftatute, and to every 
principle of ſubſtantial political Juſtice, been brought 
within that ſpecies of treaſon of compaſſing the King's, . 
cath; z ne quid detrimenti reſpublica capiat. 


| SxcrT. 5. Lord Coke ſeemeth to have been of n can.” 3 
that an * falling under one branch of the ſtatute ; tad. 14 
| cannot be deemed an overt-act of a different ſpecies of 
treaſon. I believe Lord Hale did once fall into the ſame. 
opinion; for in his ſummary, ſpeaking of conſpiracy to Sum. 13. 
levy war, he ſaith, it is no overt-a@ of compaſling the 
King's death, becauſe it relateth to a di ſtinci freafon. But 
Hale altered his opinion; and it is every day's experience, 1 Hale 119- - 
that many offences, falling directly and by name under 23. 
ether branches of the ſtatute,” may be brought within this 
4 compaſſing the King's death. Levying war is an 

Ep = of compaſſing*; and, under the limitations, 
2 in the next chapter, g to levy war likewiſe 
is an overt · act within this branch; and ſo is a treaſonable : 
correſpondence with the enemy, though. it falleth more 
naturally within the clauſe of adhering. to the King's ene 
mics. And in the cafe of Patrick Harding, the raiſing 2 vent. 215. 
men with intent to dethrone the King, and ſending them 
abroad to join for that purpoſe with the foręes of France, 
then at open war with vs, which, had the overt- act | 
properly laid, would have fallen within the clauſe of ad- 
hering, was ruled to be an overt-a& of compaſſing the 
King's death. And in Lord Preſlon's caſe before cited, * 
he and the other gentlemen were indicted upon both; 
branches of the ſtatute, compaſſing the death, and adhering ; e 
and the compoſing, procuring, and ſecreting the treaſon -- 
able papers, their taking boat to on, board the ſmack, 
and carrying, the popers with them in order to be made, 


— 


'* See Star. 29. H. VI. Jack Cade' rebellion was deemed an 
| overt-at of compaſſing. See chap. 2. 4 * eee 
res * 


us 
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odd! 
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i" of fo France for 'the treaſvinable purpoſes de * 
_ the. indiAtment,—thefe facts v were all laid as 5 overt-aCts of 


_ both ſpecies o of * 


"$267, 6. How EY . or rie WY 2 9 
nature may be conſidered as overt-acts within this branch 


of the ſtatute hath been the ſubje& of much debate. In 

. Sidney's caſe it was ſaid, Seribere eſt agere. This' is 
undoubtedly true under proper limitations, but it was not 
applicable to his caſe. Writing being a deliberate act and 
capable of ſatisfaQory proof certainly may, under ſome 


. Hale rs.) ciretimſtances with publication, be an overt - act of treaſon. 


And I freely admit, that had the papers found in Mr. 
Sidney a gloſet been plainly relative to the other treaſon- 
ble practices charged in the indifiment, they might have 
15 read in evidence agdnſi bim, weed not pub 
inet. ; 
The papers Wund in Lord Prefton's e thoſe . 


found where Mr. Layer bad Jodged them, the- intercepted 
Letters of Decor Henſey, were all read in evidence as 
_ overt-aRs of the treaſon reſpeQively charged on them ; 


and William Greeg's intercepted letter might, in like man · 
ner, have been read in evidence, if he had put himſelf 
upon his trial, For thoſe papers and letters were written 
in profechtion of certain determinate purpoſes, which 
were”: all treafonable and then in contemplation of the of · 


den, avd were plainly conneQed with ten. But pe. 


pers not capable of ſuch conneQion, while they: remain in 
the bands of the author . unpubliſhed; as Mr... Sidney's 
did, will not make a man a zraitor. Lord Hale in the 
place laſt cited mentioneth. two gircumſtances. as concur» 


ring to make words reduced into writing overt · acts es com. 


paſiing the King's death, Mr they be esl and t 
Wet ſuch compoſing. 

'Frve it is, that in . caſe $M MS. 8 in 
which were ſome treaſonable paſſages, found in his ſtudy, 


never, for aagkt appearing, pteached or publiſhed or in: 


tended to be ſo, was thought to bring him within this 
Spa a the ſtare; ; and r de he was Tpund guilty, | 
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OF HIGH PREASON. 
| Put mt executed. For whatever rule the conf of King's Chap. 12 
Bench, where he was tried, might lay down n many of 
« the judges, ſaith Crate, were of opinion, that it was 
4 not treaſon“ “ This caſe therefore weigheth® very 
little 2 and no 1 en, bath” deen Pn] ” it "Fre 
ſince. . 
HB And 8 Rill leſs roger” uvm be peid W it ib it be 
conſidered, that the King, who appeareth to have had the James 1. 
ſucceſs of the proſecution much at heart, and took a'part 
in it unbecoming the Majeſty of the Crown, condeſcended 
to inſtruct the attorney-general with regard to the proper Bacon. 
meaſures to be taken in the examination of the defendant; 
that the attorney, at his Majeſty's command, i 2 —— 
to the drudgery of ſounding the opinions of the jud 
vpon the point of law, before it was thought e 0 to 
riſque it at an open trial; that the judges were to be dite 
ſeparately and ſon, before they could have an opportunity of 
conferring together ;, and that, for this purpoſe, four gen- 
tlemen of the profeſſion in the ſervice of the Crown were 
immediately diſpatched, one to each of the judges; Mr. 
Attorney himſelf. undertaking to praQiſe upon the Chief cc. 
Juſtice,. of whom ſome doubt was then entertained, . 
Is it poſſible, that a gentleman of Bacon's/ great talents 
could ſubmit. to a ſervice ſo much below his rank and 
character But he did ſubmit to it, and aghuitfeg "_ 
notably in iti F 
' Avarice, I think, was not his ruling- paſſion, - But 
whenever a falſe ambition, ever reſtleſs and craving, over- 
heated in the purſuit of the honours which the Crown 
alone can confer, happeneth to ſtimulate an heart other 
wiſe formed for great and noble purſuits, it hath frequen -r 
ly. betrayed it into meaſures full as mean as avarice itſelf | 
could have ſuggeſted to the wretched animals who live and 
die under its dominion. For theſe. paſſions, however 
they may ſeem to be at variance, have ordinarily produced 
the ſame effects Both degrade the man, both contract his 
vie ws into the little point of ſelf-intereſt, and equally ſteel 
the heart againſt the rebukes of conſcience, or the ſe of 
true honour. 
Bacon, having a e the ſervice, informeth his 
VO in a INE" 2 to bim. that with regard to © „ 
6 nk = 


i 


80 DO D/LSCOURSE ho 
Chap. [-... 1 whom be nameth, be bad ſmall douht 
* af their concurrence; | ©. Neither, ſaith he, am 1 wholly 
FF . $5, out;of dupe, that. my Lord Coke himſelf, when 1 have in 
ee gOME&DARK-MANNER. put hn in doubt that he ſpall be 
> * Jef alnes nvill net contigue finguler.” Theſe are plain 
1 | naked facts, they need no comment“. Every reader will 
3 . make his own refleQipns upon them. I have but! one to 
1 | mie an. this place. This method of foreſtalling the judg- 
ment of a court in a caſe of hiood then depending, at 2 
time too when the judges were temovable at the pleaſure of 
the Crown, doth no honour to the memory of the perſons 
i: concerned in a tranſaQtion ſo inſidious and unconſtitutional ; 
and at the ſame time r * * nn. af 
the judgment. of 
Ses. 2. Seer. 7. W to mere wards ſuppoſed to be treaſoniable, 
F ha differ widely from writings in point of real malignity 
and proper evidence. They are often the effect of mere 
- haet of blood, which, in ſome natures otherwiſe well dif- 
5 poſed, carrieth the man beyond the bounds of deceney or 
ence. They are always liable to great miſconſtruc. 
Vun from the Ignorance or inattention of the heaters, and 
ON too often from a motive truly criminal. And therefore I 
„ chooſe to adhere to the fule which hath been laid down on 
more occafions than one ſince the revolution, that looſe 
words, not relative to any ad} or deſign, are not overt-acts 
485 Tn. 581, of treaſon. But words of advice or perſuaſion, and all 
$45 , conſultations for the traiterous purpoſes treated of in this 
: g chapter are certainly ſo. They are uttered in contempla- ; 
- ion of ſome traiterous purpoſe aQually on foot. or intend. 
* ech, and in proſecution RR” 
1 Hale 111— Lord Chief Juſtice Hale was of | opinion that bare 
+ M8 words are not an overt-a& of trea Coke was of the 
* ſume opinion. Hale hath treated the © bie pretty much 
at large, and I ſhal{ not repeat his argument ; but 1 muſt 1 


—_ Rn See Bacar's Jerters in the ed edition of his works 1740, 
7. -- * 112, 114.116, 117, .. Others of his letters ſhew, 
ame kind 971 intercou © was kept up between the King 
| | and his acrorney-general with regard to many caſes then de- 
jag i in jodgmert,-ip which the King was pleaſed to take a 
t, of thoughe his prerogative concerned ; particularly in the 
55 of one Oquen executed for treaſonable words, in that of 
Mr, Oliver St. Fobn touching the benevolence, in the diſpute * 
- between the courts of King's Bench and Chancery in the caſe of 


che Premunire, and in the roceedin againſt the Earl and 
 Coparels, of wats P if P 7 IT ' 
5 *n 
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ſay; that I think his reaſons founded. on tamporary acts or c 
 aQs. ſince repesled, which make ſpeaking the words 
therein ſet forth. felony or miſdemeanor, are unanſwerable; 
| for. if thoſe. words, ſeditious to the laſt degree, had been | 
deemed overt-aQs within the ſtatute of tieaſons, the le- 
giſlature could not, with any ſort of conſiſtency, have | 


treated them as felony. or miſdemeanor*.. , . | 
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The ſame uſe may be made of the acts paſſed oe 4 Annz, ce. 8. 


time of the late Queen for the ſecurity of her Majeſty's | 
- perſon and government, and of the, ſucceſſion. to the 
Crown in the proteſtant line. Theſe aQs provide, that 
every perſon who ſhould maliciouſly, adviſedly and di- 
realy by writing or printing affirm, that the Queen was 
not the rightful Queen of theſe realms, or that the pre- 
tender had any right or title to the Crown, or that any 
other perſon. had any right or title, otherwiſe than accord- 
ing to the acts paſſed ſince the revolution for ſettling the | 
. ſucceſſion, or that the legiſlature hath not ſufficient. au- 
thority to. make laws for limiting the ſucceſſion, ſhould be | 
+ guilty of high treaſon and ſuffer as a traitor; and then 
\enaQ, that if any perſon ſhall maliciouſly and direftly by 
. preaching, teaching, or adviſed ſpeaking declare and main- | 
tain the ſame, he ſhall incur the penalties. of a premus | 
re. ; * : 1 bei be | 
I will make a ſhort obſervation or two on theſe acts. 
.. 1ſt, The poſitiqns condemned by them had as direct a 
tendency to involve theſe nations in the miſeries of an in- 
- teſtine war, to incite her Majeſty's ſubjeQs to withdraw 
their allegiance from her, and todepriye her, of her Crown 
and royal dignity, as any general doQrine, and declaration 
not relative to ations or defigns, could poſſibly have; and 
yet in the caſe of bare words, poſitions of this dangerous 
tendency, though. maintained mgliciouſly, adviſedly, and 
direAly, and even in the ſolemnities of preaching and teache 
ing, are not conſidered as overt-aQts of treaſon. _ 

.  2dly,..In no caſe can a man be argued into the penalties 
of the acts by . jnferences and concluſions drawn from 
The like uſe hath been made of temporary ſtatutes which 
make words in certain caſes tre- ſon. But I did not build upon 


them, I rely on thoſe which make words felony or miſdemeanor, = 
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1 dien msinteiged, to e m_ WR _ nga pee of 
2h TOY theſe acts 
TS | wad} Nor will every raſh, hafly, or se expreſ. 


the heat of diſputation, render any perſon criminal within 
| 2 theſe aQs ; the criminal doQrine muſt be e 
5 ky { maliciouſly and advifedly. 20D 
Sue caution did the legilature 8 in fretting theſe 
| - flatutes made in the zeal of the times, a moſt laudable 
| _weal it was, for purpoſes of no leſs importance than the 
Y „ ſecurity of her then Majeſty's perſon- and government, 
= and of the ſucceffion to the Crown in his preſent Majeſty's 
© . royal houſe; a caution formerly uſed in ſimilar caſes, 


| the like kind, if any ſuch ſhall be thought neceſfary ; and 
8 Which ma ſerve m4 a faithful monitor in the conduct of 
: /- Proſecutions for words or writings ſuppoſed to be treaſon- 


being confined to words, not relative to any att or defign; 
for words connected with facts, or expreſſve of the in- 
tention of the ſpeaker, may, under ſome circumſtances, 

bring him within the ſtatutes of treaſons. 'Crohagan bein 

| beyond ſes ſaid, © I will kill the King of England, if 
Kel. 13 i can come at him,” and the indictment, after ſetting 


. 
% 
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- » 
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— 


+= Cx] that. purpoſe. © 


one of the overt- acts, could not be ſo properly deemed an 
overt· ac of treaſon, as an evidence againſt the man out 
of his own mouth, vo Ne ie came into England. 


wa cad. very imperfectiy, and hath drawn a concluſion from 
—_— een if properly tated, it would not have borne. He 
th 135 + Þ ug | . . 


! 


Chap. 1. ' + what bo e angel The criminal * muſt be 


ſion, owing perhaps to natural warmth, or throw out in 


a —_ a „ 4 a. n a. 1 2 FR Ons 


and not unworthy of imitation in framing” future acts of 


| able, but not relative to any tregſonable e then on 


E _ or intended to be taten. 
gsa Ser. 8. The rule l cited: hel the laſt ſeQion from 
- the State Trials is in my opinion very properly guarded, 


Tro. Car. 6, forth the words; charged, that fe come into England for 
In this caſe the words, chin laid in the indictment as 


b- 48 Tri 645. The traiterous intention, proved by his words, converted 

= | dan action, innocent in itfelf, into an overt-a of tres- 

E - „ ſon. N 
el i Dor Chief Juſtice Lehne hath Lined tis caſe from 
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OF HIGH TREASON. 


mich it was reſolved, © That in caſe à man be indicted cbap. 1 * f 


only for words, that is not high treaſon. But if a 
man be indiQed for compaſſing the King's death, there 
* words may be laid as an overt-aQ to piove that lle 
eompaſſed the death of the King, as it was in the caſe” 
C of Crofagan; who being beyond ſes ſpake theſe words, 
4H will kill the King if I can come at im; and after- 
« wards he came into Eng/and and was taken and indicted 
« for compaſſing the King's death; and theſe words laid 
6 as an overt- act and proved, and he Had Judgment * 
« high treaſon ? 

From the caſe” thus cited hag the rake" Mat de grounded 
on it, a reader would be induced to conclude, that the 
words were the only overt- act laid, which is far from be- 
ing the truth of the caſe. It is true, the words were laid 
25 an overt- act, but they were not the only overt · act lad; 
ſor the indictment fa ef Pas charged, that the man came 
into England for the purpoſe F killing the Ning. This 
material part of the caſe is entitely dropped; and conſe- 
quently this caſe, thus partially ſtated, dotty n not NY 
the doQrine in the latitude there laid down. 


The author in the ſame page endeayoureth to un vit | 


ings and words upon one and the fame foot; Words, 
* faith he, ſet down in writing are an overt act to prove 
*. the.compaſling the King's death, and words ſpoken are 
«the fame thing, if Hey be proved and words are the - 


© natural way for a man why og to expreſs the i imagi-/ . 


4 nation of the heart.” 


His Lordſhip reaſoneth in this aſl as if he conſi- 


dered the overt-aQts, required by the ſtatute, merely as 
matters of evidence, tending to diſcover the imaginations of 
the heart. © Overt-aQs undoubtedly do diſcover the man's 
intentions ; but, I conceive, they are not to be conſidered 
merely as evidence, but as the means made uſe of to effec- 
tuate the pur poſes of the heart. With regard to homicide, 

while the rule voluntar pro facto prevailed, ' the overt · acts 
of compaſſing were ſo conſidered. In the caſes cited by, id. 
Coke there were plain flagitious attempts upon the lives of * 
the parties marked out for deſtrudtion. And though i in 
the caſe of the King overt-aQs of leſs maſignity, and having 


[2 more remote tendency to his S are, with 
a Ws... 


- 


— 


: Ford Chief Juf, 


i 


bisous E 1 


1. —— propriety deemed. treaſanable ; yet gil "FO are 


conſidersd as aweans. to-affectuate, not barely as. evidence of 
the treaſopable.. purpoſe. . Upon this principle words. of 


advice or encouragement, and, aboye all, conſultations for 


_ deſtroying the King, very properly come under the notion 
of means made uſe. of for that purpoſe: But looſe words 


not relative to facts are, at the worſt,” no more than 60 


indicgtipns of the malignity of the heart. 


Pee differs 


ence between words reduced into writing and words ſpoken. 
But as I have already ſaid, the difference appeareth to 
me to be very great, and it lieth here. Seditious writings 
are permanent things, and, if publiſned, they ſcatter the 
poiſon far and wide. They are acts of deliberation, ca: 


Fable of ſatisfa ctory proof, and not ordinarily liable tig 


miſconſtrud ion; at leaſt they are. ſuhmiited to the Jjudg- 
ment of the court, naked and undiſguiſed, as they came out 
of the author's hands. Words are tranſient and fleeting at 
the wind, the poiſon they ſcatter i is, at the worſt, confined 
to the narrow circle of a few hearers. They are fre- 
quently the effect of a ſudden cranſport, .aſily minen 
food, and often miſreported. 

The learned publiſher of Kelyug' ; 1 in Pk pte · 
face, putteth the reader in mind of two gueres inſerted in 


their.proper places in the margin of the book, Which, 
faith. be, may be fit to be conſidered. by the learned." 


One of them ſtandeth againſt this very paſſage Vet 


„ guære, becauſe of the different opinions. ** york 


ill explain. the meaning of an ad.” . 


Fats he learned judge ſeemeth to have intimated: "i own 


opinion ip this cautious manner, rather from the regard 
he had to the memory af his predeceſſor, and by reaſon. of 


the diverſity of opinipns upon the point, than from any 


| doubt he himſelf entertained about it. For the rule [ 
ze alr cady. mentioned. touching worgs not relative to ac: 


tions or deſignt, is his, own; ; he laid it down with, the 
concurrence of the court, in both the caſes to which | 


baue referred; and it exactly falleth in with the marginal 
bote I have j jun cited, that words will explain the — 


of an att, pos likewiſe with ele 3 * 


* 
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Hortly. 9 is more — Cy * encuſour fon appeal 


oF HGH" PAY DN; by 


ue rule differeth i in ſome. meaſure from the reſoly- Chap. 1. 


You in Hynes "caſe, As it is reſtrained to words not rela- 


tive to actions or deſigns; but under that limitation it Cro. Car. us 


perfectly agreeth with it. It is agreeable to the ſpirit and 
meaning of the ſtatute of Queen Mary, which, amo 
other *miſchiefs ariſing from the multiplicity” of treaſons, 
mentioneth this, That many perſons had ſuffered ſhame- 
« ful death " words N without re W e fact, 
or ec 
it is founded in reaſon, equity, and found 

| Hey. 5 

'I aid at > beginning df this Aion; that Lord Coke 
was of opinion that bare words are not an overt- act of 
treaſon. This opinion he founded ſingly upon the ſta- 


tute of treaſons; for he thought, that at common“ law z laſt. 5. 
words alone might be an overt-a& of compaſſing the 


King's death; and Bracton, and the other authors, who 
wrote before the ſtatute, are cited in ſupport of this opi- 
nion. Bracten and Britton are cited to the fame purpoſe 
by ranford.. | 

None of the Ankos that dike of the * judges hath 
cited do in expreſs terms maintain this doctrine, nor can 
| colle& from what they have faid, that they at all fa- 
voured it. The word Machinatus, uſed by Bran and 
Fleta, in itſelf importeth nothing like it; and connected 
as it is with the other words auſu femerario mackinatus, it 
importeth nothing leſs than 3 done or altempted 
apdinſt the King's life. 

The word compaſſer made uſe of by Britton and the 
Mirror'in the paſſages cited by Coke proveth nothing: it 
dan prove nothing in a queſtion which turneth 1 90 on the 
true ſenſe and full extent of the word itſelf.” 

The words prebeeutus fuit mortem &e. uſed by Braflon 
and Fleta in ſetting forth the ſubſtance 'of an appeal of 
treaſon, and'the words purperler tiel mort uſed by Britton 


for the ſame purpoſe, do in ſound come much nearer to 8 


the point. But ſounds will go à very little way towards 
fring the meaning of an author, unleſs the ſenſe and con- 
neftion of his words be attended to. Brac and Fleta 
give us but the ſubſtance' of the appeal, and that gry 


on 


+ $4 Mar. et. 1. 
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Wh OY 5 I. us ey eſt, appele P. 


iel , la aya meſme ceftuy P. pur par 
s tagen { perenter cefiuy P. & un auter tie] par 
- par tiels aliances. . Et que ceſtuy 
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cho, e come il fuit en tiel certein be a tiel certein jour, 
ler tiel mort ou tiel 


& 
P. Mut le ff & * 
la feloniſement come felon, & treyturement come tray- 


as ceftuy I. eft pri a prover par fon cor pr.] This prece- 
dent plainly importeth a meeting of the conſpirators and 


a conſultation between them for the traiterous purpoſes 


_ therein mentioned. The words, purperler parenter ceſtiy 
P. & un auter & par tiels aliances can mean nothing leſs, 


This paſſage therefore proveth nothing with regard to 
bare words not relative to actions; ſince a | conſultation 


for taking away-the King's life undoubtedly was an-Overt» 


> at the common-law, and is ſo under the ſtatute. 
The citations from Bracton and Fleta will be found to 


ug e as little, if the words prælocutus ſuit mortem impon 


a conſultation with others to that purpoſe. And that they 
do ſo, appeareth highly probable from one of the plex 


- which Fleta putteth into the defendant's mouth, ad hee; 


quod accuſans dicit quad prehcutio fuit in praſentid tallin, 


reſpendere poterit, quod nunquam cum prieedictis talibus col. 
loquium habuit. However, ſince all theſe authors, ſhort 


and obſcure as they are, profeſſedly treat of the ſame mat- 
ter, if Braflon and Fleta may be explained by Britton, who 


did not write long after them, theſe paſſages prove no- 


thing to the point for which they have been cited. | 
The precedent Lord Coke fetcheth from the- days of 


King Edmund will receive the ſame anſwer. For it chars 


_ geth, that the conſpirators, naming them, Er Aur ARB, 
met and conſulted by what means to kill or impriſon the 
King, and engaged to each other to keep their treaſon ſe- 


- cret ; © and to furniſh' each of them to he” utmoſt of his 


prong the means for effeQing it. 

It may be thought I hate * up too much of the 
3 time in examining this opinion of Lord Coke, 
becauſe; as I ſaid before, he admitteth, that ſince the ſtatute 
words alone will not make a man a traitor; - ** There 


. — he, be an overt- en; but words withas 


* Allthe wards berween the hooks are omitced 0 Cole. 
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re an oyert · deed are to be puniſhed i in another 1 e _ 
« an high miſpriſion.” But if it be admitted, that bare | _ ,._ 
words, not relative to actions, did at common-law amount. | -  _ * 
to an overt-deed, I doubt the words open deed in the ſtaa 5 
tute, on which this learned author relieth, have not al- * 3 
the caſe ; ſince. the fingle queſtion is, what doth or 

;th not amount to an open deed. All the words deſcrip- pt Fo { 
tive of the offence, ** If a man ſhall compaſs or imagine =” 
Land thereof be attainted of open deed,” are = 

borrowed. from the -common-law 3; and . mu . 1 

hear the ſame conſtruction they did at common- law, unless . 
there. be any thing in che ſtature which will nn 3 4 
lead us to another. ** 3 

This hath been urged with ſome advantage by a good. 9 8 \ i 
modern writer on the crown-law, the beſt we have except 1 Hawk, e. 21 'F 
Holes, againſt his Lordſhip's conſtruction of the ſtatute. . 39 
l is, I confeſs, a good argument ad hominem, but it can- 
not be carried farther. However, leſt it ſhould, I thought 
it. would be time not wholly miſpent to ee, that the 
deQrine- his Lordſhip bath advanced upon the foot of 
common-law,.-is not ſupported by any of the authorities 
to which he hath: appealed, 55 

I have conſidered ihe queſtion touching mards and writ- | —_— 
ings ſuppoſed to be treaſonable the more largely, not only 
becauſe of the diverfity of opinions upon it ; but likewiſe. 
for the great importance of the point, and the extreme 
danger of multiplying treaſons upon flight occaſions, | 

I cannot conclude this chapter without putting the | 
reader in mind of a fine paſſage which I borrow from the „„ 
Baron de Menteſquieu, worthy. the attention. of all perſons Spirit of law, 
concerned in framing penal laws or putting them in exe, 45. | 
cution. 55. Sy/a, ſaith that excellent writer, who con- po: OR 
* funded tyranny, anarchy, and liberty, made the Cor- | 

* nelian-laws. He ſeemed to have contrived regulations 
he merely with a view! to create crimes. Thus diſtin- 
by " guiſhing an infinite number of actions by the name of 
murder, he found murderers in all parts. And by a 


we 7 praQice but too much followed he laid ſnares, fowed 
out WM thorns, and opened n whereſoe ver the citizens | 
9 bet their 13 | | | „ 
0 22 5 4. f . — 
6 CHAR + 


10 1 1 
5 9 
” 5 4 +? 
7 8 - 44> %* 0 
F 2 4 * A 
* * 1 £ — & 
8 4 


; 5 : a 8 a — B 
. % L 
"I 2: 5 ** * 


scene 1. 3 


CHAP. ON; 


& ene Wit and adhering. to the e King 
5 n 15 enemies. 20 
wo 14 - ORD Chief Juſtice Hate; ſpeaking of ſuch unlaw- 


ful "aſſemblies as may amount to à levying of war 
" within the 25 E. III, taketh a difference between thoſe 
inſurrections which have carried the appearance of an ar- 
my formed under leaders, and provided with military 
25 © weapons and with drums, colours &, and thoſe other 
I *- : Jifordefly tumultuous aſſemblies, which have been drawn 
>> - .___ |" together and conducted to purpoſes manifeſtly unlawful, 
dit without any of the ordinary ſhew and W drab of 
RD... before mentioned. N | 
I ds vor think any great ſtreſs can be laid o that dil. 
Un tion. It is true, that in caſe of levying war the in- 
diaments generally charge, that the deferidants were 
armed and arrayed in a warlike manner; and, where the 
_ cafe would admit of it, the other circumſtances of ſwords, 
_ . uns, drums, colours &c. have been added; But I think 
tze merits of the caſe have never turned fingly on way of 
theſe circumſtances. © 
| In the caſes of Damaree and Puretuſe, which are the 
V. seg. 7. laſt printed caſes. which have come in judgment on the 
3 point of conſtruttive ſevying war, there was | nothing 
2 07 | given in evidence of the uſual pageantry of war, no mili- 
aer weapons, no banners or drums, nor any regular con- 
ſliation previous to the riſing; and yet the want of theſe 
FClrcumſtances weigbed nothing with the court, though 
the priſoners? counſel inſiſted much on that matter. The 
TD, number of the inſurgents ſupplied the want of military 
 , |  - weapons; and they were provided with axes, crows, and 
__- | - ther tools of the like N Proper for the 3 * 
„ - inrended to effeQ. | 
FE on Furor arma « miniftrat; 


* * 
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8 Ses. 1, 88 1. The true criterion 8 in Re theſe «tl 
tts, quo anime did the parties aſſemble? For if the _— 


= -& -» 
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de upon account of ſome priuute quarrel, or to take te FW; 28 


_ «| If, faith the ſtatute, any man ride armed c b 

„ word: deſebvert ought to have been rendere Ab ol 

, With men of arms agaitiſt any other t hob or to rob - 
«© him, or to take and'keep' him till he make fige for his 
tt deliverance, it is not the mind” of the King nor His 
et council that in ſuch cafe it ſhall be judged treaſon; but Es 


0 l i rarAsex. 9 8 "he - 209. 


venge on particular ' perſons, the ſtatute of treaſons hath (0 
already determined that point in favout öf the 185 a0 8 


. it thalf' be judged felony or treſpaſs according to the law 


| 55 of the land of old time uſed and according as the caſe 5 


— 


— 


may be brought within the ſame rule. For the retroſ- 


«© requireth.” Then immediately followeth another 


clauſe which reacheth' toi the end of the ſtatute; and pro- i 


videth, that, if in ſuch caſe or other like the offence A 
thentofore been adjudged treaſon, whereby the lands of the 
offenders had come to the Crown as forfeit, the Lords of 


the fee ſhould notwithſtanding have the eſcheat of ſuch 


n faving to the Crown the year and waſte. 
* will make a Hort: ene or two on theſe | 
„ ous: 7 > 1 
| OY The firſt NG is 2 3 of the : | 
common⸗- law) it ſhall be adjudged felony or treſpaſs ac- 
cording to-the * of the lund of old time uſed. The ſecond _ . 


* 


5 w 
. 
* 


bath a retroſpe& to ſome late judgments in Which te 
common- law had not taken place; and giveth & ſpeedy | 
and effectual remedy to Lords of the Fee who had ſuffered 


-by{thoſe judgments. '' © - 
Adly, The words of che firſt laid deſeriptive of the 


i offence, © if any man ride armed openly or ſecretly with 


men of arms, did, in the language of thoſe: times, 


mean nothing leſs than the aſſembling bodies of men, 
friends, tenants' or dependants, armed and arrayed in a 1 


warlike” manner in order to effect ſome purpoſe or other 
by dint of numbers and ſuperior ſtrength; and yet theſe 
aſſemblies ſo armed and arrayed, if ws together for _ 5 
purpoſes of 4 prone own were feet? Geemed treaſon- 1 
able. 
2dly, Though the ſtatute 8 1 the ee of 
aſſembling to kill, rob or impriſon, yet theſe, put as they 
are by way of example only, Will not exclude others which 


* clauſe * 93 if in ſuch caſe or other like 1 
it | 


* 
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1 Rn ebe 1-apprghend, with- 
RL” {le equity. of che aQ. ; "The caſe. of the.Farls 
1 5 1 Herefard,. 10d many, other caſes cited by 
a raph ore the ſtatute of treaſpns, and others after 

. ". = » though attended many of them with 
d ang. with. the ire Apparatus of wars rere 
| mat holden tg be; adi of 9 17 they; were 
- *- ob». 40. conkruct laws. aue gan ine 
N Royal ch Fs by for parete fap 
: | ante, py Wo e 72 ty Xs dr”! il _ | * > SS 
| 3 239 n ie is 8. i + be | 
\ e's. Ser. 27 en the. e e dd 0 the 
| ber zen ien . equity of the, Hatnte, riſings t 7 wa a 
3 149, 460 im of. 3 or to deſtroy. parti | 
= | A —— nuſances,. which affected or were _ to 

_ den in poist of intereſt. the. parties, afſembled: for theſe 
= purpoſes, or ic break, priſons. in order to; releaſe pertieula 
=_ . perſons, without any. other.,.circumſtance of aggravation, 
hae not been holdento amount to levying war ns the 

| | 2 Naty 30 3 i64 90 " 118 94 
: | Art upon the ſame principle and within 1 the fame equity 
= of the Natute,. I think it was very rightly holden by five 
=. 1 Hale # 143 of the judges, that a riſing. of the weavers in and about 
= 5 ” deſtioy all engine-looms, machines which en- 
2 thoſe of the trade who made uſe of them to under- 
ſell thoſe who had them not, did not amount to levying 
War wübin the ſtatute; though, great outrages were com- 
. 2 ittech on that occaſion,: not only in Landon but in the ad- 
— »- - . _ Jacent counties, and the magiſtrates and eee re 
* _ refilled and affronted. | 
. For thoſe. judges. conſidered the whole affair merely. 25 
2 private quarrel between men of the ſame trade. about the 
ran - uſe HF A particular engine, which theſe concerned inthe ri- 
. 25 22 detrimental to them. Five of the judges indeed 
wee of a, different opinion. But..the..attorney-general | 
„„ throught en to e againſt the RY as for 3 
8 z bar: ion ooo on tilt; ern fF.; ihe 
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# or ** TREASON. | "213 
dethroge-6r: impriſon him or to oblige him to alter his Chap. U. 
meaſures of government, or to remove evil 'counſellors | 
from about, bim,—theſe riſing all amount to levying war 
within the {latute ; whether attended with the pomp and = 
' circumſtances of open war or not. And every conſpiracy (1 Hue zun, 


to levy War for theſe purpoſes, though not treaſon within 14 11-147 4 5 


the clauſe uf lexying war, is yet an overt - act within the 4 8. Tri. 613, 
other clauſe of compaſſing the King's death. For theſe 614. 
purpoſes cannot be 'effefted. by numbers and open =o 
- without manifeſt danger to * N . 


1 „ in 3 to Hi" Jaw . 
inclofures,. to alter the eſtabliſhed law or change religion, (. Hale +424 
to inhanoe the price of al labour or to open all priſons, 134, 153.) 

all riüings in es to effe& theſe innovations of a pub- 
lick and general concarn ùy an armed: force, are, in conſtrur- 
tion of law, high treaſon, within the clauſe of levying 
war. For though they are not levelled at the perſon of 
the King, they are againſt 4is Royal Majeſty; and beſides, 
they have'a direR tendency te diſſolve all the bonds of ſo- 
ciety, and to deſtroy. all property and all government too, 
by numbers and an armed force. Inſurge&iong likewiſe 
ſor redrefling national grievamces, or for the expulſion of 
| foreigners in general, or indeed of any ſmgle nation liv= 
ing here under the proteQion, of the King, or for the re- 
formation of real or imaginary evils i a publick nature 
aud in which the inſurgents. have no ſpecial intereſt, —riſ- 
ings to effect theſe ends by force and numbers, are, by 
conſtrustion of law, within the clauſe. of levying wars 
For. ih * re at * er . e 
3 Cu 


Sxer. 5: It's was a in the 16 Car. 1 a ae of Sea. N 

great agitation, that going to Lambeti-louſe in a warlike 1 Hale , 

manner to ſurprize the arch-biſhop, who was a privy coun- '5* Bet 45 

ſellor, it being aui drums and a nn to the number caſe. A 

of 300, was treaſon. 5 
his is a very imperfe& a an inſurrection 

908 bath found a place in the beſt hiſtories af that ii time. 


+ * The Srwwary b. 13. la ayech down. « different. rule, and % 
3 Mi 14. But the law is miſtaken in theſe books: 25 
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$216 PIER 11 0 
The tumolt happened on Monday the 1 1th of May 1640 
about midnight. On the Thurſday” following the ſpecial 


. commiſſion, under which the judges ſat, was opened and 


9 


A 


proceeded upon; and Benftrad a r -leader'in the tumult 
. was convicted, and within a rey few Gaye: mee 
executed. 

ae ee ſhort note of ee dy | 
- the reporters to collect the true grounds of this reſolution. 
But the hiſtory of the times will enable us to' ane 4 2 ag | 
bable conjectufe concerning them. 

On the fifth of May the Parliament was Kiſolved 1 to the 
1 diſſatisfacrion "of the nation: and, which greatly 


2 the ill humour of the people, the convocation 


_ . was, by a new commiſſion, impowered to cominue ſit- 
ting, notwithſtanding the  diffolution of the Parliament. 
And the blame and odium ef both thaſe . mvafures 
were laid upon the Arch-biſbop. 

On Saturday the ninth of that month a paper was poſt- 
ed up at the Exchange exhorting the apprentices to riſe and 
faek the Arch-biſhop's houſe upon the Morntay following ; 


and accordingly on that very day an attempt was made 


upon Lambeth houſe by a rubble of ſome thoufands, with 
open profeſſion and proteſtafſon, that they would fear had 


; 7 Hrch-biſbop to pieces.” © 


ty 
* 


It were to be wiſhed, that the full import of the lidet 
. Poſted at the Exchange, in conſequence of which the at- 
tempt was made, had been ſet out; and alſo that we were 
informed what was the ery among the rabble at the time 
of the attempt, more than that they would tear the Arch- 
_ biſhop in pieces. Theſe circumſtances, could we come at 


_ tem, would probably let us into the true reaſon and mo- 


tives of the riſing, and conſequently into the reaſon and 
grounds of the opinion-of the judges. For if it did ap- 
| pear by the libet or by the cry of the rabble at Lambeth- 
8 that the attempt was made on account of the mea- 
ſures the King had taken or was then taking af the inſti ga- 
tion as ty imagined of the Arch- -biſbop ; that the rabble 
© bad deliberately and upon a publick invitation attempted by 
numbers and open force, to take a ſevere revenge upon the 
Privy Ge for the meaſures the Sovereign had taken or 


, was * i this n may be e to de the caſe, 1 


think 
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OF nen TREASON. | - ou ; 
think the ſuppoſition is not very foreign, the grounds Chap, * 
and reaſons of the reſolution. would, in my opinion, be 
| ſufficiently explained, without taking that little trifling 
circumſtance of the drum into the caſe. Upon ſuch a 
ſuppoſition, the caſe came within the reaſon of Tabs 
caſe 17 R. II. cited by Hale. And I think too within the 1Hale' 139,140, 


rules laid. down in the two preceding ſections. But with- 180, 265- 
out the help of ſome ſuch ſuppoſition, I ſee nothing in 

the caſe as ſtated by the report, which can amount to 

treaſon. | | | ; 


Ster. 6. But a bare conſpiracy for effecting a riſing sea 6. 
| for the purpoſes mentioned in the two preceding ſeQions 
and in the next, is not an overt-act of compaſſing the 
King's death. Nor will it come under any ſpecies of trea- 
ſon within the 25 E. III. unleſs the riſing be eſfected: and : Hale 133. 
in that caſe the conſpirators as well as the actors will all be 
equally guilty; for in high treaſon of all kinds all the par- 
liei pes criminis are principals. - 
It muſt be admitted, that conſpiracies for theſe purpo- 
ſes have been adjudged treaſon, But thoſe Judgments | 
were founded on the temporary act of 13 Eliaz., which 
made compaſling to levy war, declared by printing, writ- 
ing, or adviſed ſpeaking, high treaſon during the life of the 
Queen. 
"There was an act in the 13 Car. IT. to the ſame. pur- Kd. 19, 20 
poſe, on which ſome proſecutions were founded; but that 
an expired with the death of the King. | 


Str. 7: "The caſes of Damaree and Purchaſe for de- Sea. 7. 
fireying the meeting-houſes af proteſtant diſſenters, being 

the laſt in print which have come in judgment upon the 
doctrine of conſtructive levying war, and having been ruled 
upon conſideration of former precedents, I will ſtate them 
ſomewhat largely from the printed trials. - 

The indictments charged, that the priſoners withdraw gee dt. Tri. 
ing their. allegiance  &c. and conſpiring and intending to 2:5 to 285. 
_ diſturb; the peace and publick tranquility of the kingdom, 

did traiterouſly compaſs, imagine, and intend to levy and 
raiſe war, rebellion, and inſurrection againſt the Queen 
n "wy N 11 ou! in on to complete and 
| | | | _ | 


* 8 


_— bisebunst no | 
Chap. u. effect theſe EY traiterous intentions and ae 


they on the —— day of at with a mul- 
titnde of people, to the number of 500, "armed and ar- 
rayed in à warlike manner & c, then and there tratterouſſy 
embled, did traiteroufly ordain, prepare, and levy war 
: againſt the Queen, againſt the duty of their aftegiance &c. 
It appeared upon the trial of theſe men, which 1 at- 
ended in the ſtudents? gallery“ at the Ola Bayley, that upon 
_ the 1. Marci 1709, during Dy. SacheverelPs trial, the 
rabble, who had attended the doctor from Weftminſter ta 
| his lodgings i in the Temple, continued together a ſhort ſpace 
in the King's Bench Walks, crying among other cries of 
= the 2 Deum with the Preſbyterians. | 
FEE At length it was propoſed, by whom it was not Wen, : 
to pull down the meeting-houfes, and thereupon” the cry 
became general, Divn with the meeting-houſes ; and fome 
_ thoufands immediately moved towards a meeting-houſe of 
Mr. Bur get a Proteftant diffenting miniſter ; the defendant 
 Damaree, a waterman in the Queen's ſervice and in her li- 
very and badge, putting himſelf at the head of them, and 
erying, Cums on boys, PII lad you, Down with the mecting- 
Houſes. They foon demoliſned Mr. Burget's and burnt 
te pews, pulpit, and other materials in Lincoln*s-inn-fielde. 
Aſter they had finiſhed at that place, they agreed to pro- 
' - - _ reed to the reft of the meeting-houſes ; and hearing that 
© * the guards were coming to diſperſe them, they agreed, 
for the greater diſpatch, to divide into ſeveral bodies, and 


3 | to attack different houſes at the ſame time: and many were 
_ that night in part « demoliſhed and the materials Core in 
the ſtreet. © 


The prifoner Hammes put himſelf at the heat of a 
pee Aich drew off from Lincoln"s-inn-fields and demo- 
3 liſhed a meeting-houſe in Drury- lane, and burnt the may 
eis intheſſtreet; Ml crying "ey would 122 them all | 
| yore that night. © | 


3 * 7 This mile rac b 8 for the ſake of the 
—_ . ſtudents of the inns of court; ho, coming properly habited in 
_—  Rtudents* gowns, have a right to the uſe of the-middle gallery on 
the:left hand of the court during the trials. The officers who 

= ma ke money of the galleries have ſometimes behaved with rude- 
BM | | neſs cowards the ſtudents; bur the court upon complaint hath 
5 | c Om" done m_ jultce 
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Hs 


- While the: materials of this Houſe were burning, the Chap. 1. 945 


par Purchaſe, who had not, for aught appeared, been 
before concerned in the outrages of that night, came up 


do the fire very drunk; and, with his drawn ſword in his 


hand, encouraged tlie 'rabble in what they were doing ; 


and incited them to reſiſt the guards, who were then juſt 


come to the fire in order to diſperſe the multitude. He 


likewiſe aſſaulted the commanding officer with his drawn 


ſword; and ſtruck ſeveral of their horſes with the ſame 


weapon; and then advancing towards the guards cried out 
to the rabble behind him, Come on Beyt, PII "boſe my lie in 


the cauſe, I will fight the beſt of them. 


ſeQ. 4 and 5 were cited at the bar, and all the judges 
breſen were of opinion, that the priſoner was guilty of 
che high treaſon charged upon him in the indictment. 
For here was a riſing with an avowed intention to demo- 
liſh lf meeting-houſes in general; and this intent they car- 


fied into execution as far as they were able, If the meet- - 
ing-houſes of Proteſtant diffenters had been erected and 


fuppor ted in defiance of all law, à riſing in order to de- 
ſtroy ſuch houſes in general would have fallen under the 


rule laid down in Kelyng with regard to the demoliſhing a Kel. 


3 the trial of Damaret the eaſes referred to before 


— 


bawdy-houfes. But ſince the meeting-houſes of Pro- (: Hale % 


teſtant diſſenters are, by the toleration- act, taken under 
the protection of the law, the inſurrection in the preſent 


caſe. was to be conſidered as a publick declaration by the - 
rabble againſt that act, and an attempt to render it inef- 


fectual by numbers and open force. 

- _ Accordingly Damaree was found guilty, ind had | judg- 
ment of death as in caſes of high treafon. ' 

But he was pardoned and ſoon afterwards reſtored to 


| his badge and fivery, which he wore to the death of the 


Queen. Her Majeſty's new adviſers did not "chooſe to 


have the dawn of their adminiſtration ſtained with the 


blood of one of Doctor SatheverelPs ableft advocates. = 
With regard to the caſe of Purchaſe, there was ſome 


diverſity of opinion' among the judges preſent at his trial ; 


becauſe it did not appear upon the evidence, that he had 
any concern in the original riſing, or was preſent at the 
| ag Hay down [0m of ny houſes, or wy way active in the 

Y | * 


Gen u. 


W. 


8 St. Tri. 888. 


to 557 


DISCOURSE: 1. 


ca that. night ; except his . at EW 
fire in Drur ys lane, Whither be came by more Ss b 


for aught appeared to the contrary. 
The qufy therefore by the direction of the court found 


A ſpecial. verdi& to the effect already mentioned. 


unanimouſly. reſolved, . that for. the reaſons mentioned, at 


Damaree's trial, he and the others concerned with him in 
demoliſhing and rifling. the meeting · houſes were guilty. of 


high treaſon. in levying war againſt, the Queen. 

As to the (caſe of Purchaſe, Chief Juſtice Trevor, juſ« 
_ tice Powell and Baron Price were of opinion, that, upon 
the fafts found, he was not guilty of the charge in the 


indictment. But all the reſt of the judges differed from 


them; becauſe the rabble was traiterouſly aſſembled, and 


— 


4 


in the very act of levying war when Purchaſe joined them, 


and encouraged: them to: proceed, and aſſaulted the guards, ; 
who. were ſent to ſuppreſs them. All this being done in 


defence and ſupport of perſons engaged in the very act ef 
rebellion, involved him in the uy: of that de in 
which the others were enga 

This. man likewiſe was pardoned, His caſe, in point of 
ix and of feal guilt too, came far ſhort of Damaree 8. 


Sgr. 8. The joining with 8 in an 8 of rebel 
bee or with. enemies in acts of hoſtility, will make a man 
à traitor; in the one caſe within the clauſe of lerying 
war, in the other within that of adhering to the King's 
enemies. But if this be done for fear of death, and while 


the party is under actual force, and he. take the firſt op- 


portunity that offereth to make his eſcape-; this fear and 
compulſion will-excuſe him. It is however incumbent on 


e party who maketh fear and compulſion his defence, to 


ſnew, to the ſatisfaction of the court and jury, that the 
compulſion continued during all the time he 42 with the 
rebels or enemies. 

I will not ſay, that he is obliged to account for every 
day, week, or month. That perhaps would be impoſſi - 
Ys; Aga nes if an ER force be 2988 and 


N -M 


Upon this ſpecial verdict, which in ſubſtance took in 
the whole tragſaction on the firſt of March, the judges | 


| 


„ 


f 
| 


OF HIGH. TREASON. TY 


the. priſoner can ſhew, that he in earneſt attempted to. _ u. 


eſcape and was prevented; or that he did get off and was 
forced back, or that he was narrowly watched, and all. 
paſſes guarded ; or from other circumſtances, which it is 
impoſſible to ſtate with preciſion, but which, when pro- 
ved, ought to weigh with a jury, that an attempt to eſcape 
veal have been attended with great difficulty and dan- 
ger; ſo that upon the hole he may be preſumed to have conti- 
nued among them againſt his will, though not conſtantly under 
an actual force or fear of immediate death, —theſe circum - 
{ſtances and others of the like tendency, proved to the 
ſatisfaQtion of the court and Jurys will be ſufficient to 
excuſe him. 
But an 8 jon, though ever ſo well groantled; of 
having houſes burnt or eſtates waſted or cattle deſtroy- 
ed, * or of any other miſchief of/ the like kind, will not 
ks in the caſe of j Joining * marching with rebels or 
enemies. . 
Furniſhing rebels or enemies with money, arms, am- 
munition or other neceſſaries will, prima facie, make a 
man a traitor. But if enemies or rebels come with a fu 
perior force and exact contributions, or live upon the 
country at free quarter, ſubmiſſion in theſe caſes is not cri- 
minal. For flagrante bella the jus belli taketh place, it is 
the only law then ſubſiſting ; and ſubmiſſion is a point of 
the higheſt prudence to prevent a greater publick evil. 
And the bare ſending money. or proviſions (except in 
the caſe juſt excepted) or ſending intelligence to rebels 
or enemies, which | in moſt caſes is the moſt effectual aid 
that can be given them, will make a man a traitor, though 
the money or intelligence ſhould happen to be intercept- 
ed. For the party in ſending did all he could: the trea- 
ſon was complete on his part, though it had not the * he ; 
intended. 
The caſes cited underneath did not in truth turn 
fingly upon the rule here laid down, though I think the 


, Theſe points were ſo ruled in the caſe of M'Growther and. 
of many of the Scotch priſoners on the ſpecial commiſſion in 
Surry. A® 1946. V. the Report, p. 13, 14. 

+ So ruled by the judges aſſe:1bled in Janwary 1707 in the 
caſe of William Gregg. Mas Tracy, Dod, Price and Denton; 
and bv the court of B. R Trin. 31. of the King, in the caſe f 
Pr Os (See Henſey's caſe in 1 Burr. 642, J 

; „ 


* 


as 4 


Se. - 


'Salk. 635. 
5 St. Tri. 3. 
*scaſe, 


- 


warn ſame caſe. 


41 e 


= Alsenz . 


n. rule may very well be ſupported. For Gregg was & indiQed 


for compaſſing the death of the Queen, and alſo for "adhe- 
ring to her enemies ; and Henſey's indictment was in the 
ſame form, and fo was Lord "Prefler s cited in the laſt 


chapter; and the writing and ſending the letters of in- 


telligence, which, in the caſes of Gregg and Henſey, Were 
Sapped at 2 e was laid as an overt- ac of both 

teaſon. So that admitting for argument's 
l which is by no means admitted, that it was not an 
vvert-aQ, of adhering, fince the letters never came to, 


the enemy's hands and conſequently no aid or comfort 


was aQually given, yet the bare writing and ſending them 

to the poſt- office, in order to be delivered to the enemy, 
was undoubtedly an overt-aQ. of the other ſpecies of 
treaſon. In Gregg's caſe the judges did reſolve, that it 
was an overt-act of both the ſpecies of treaſon charged 
on him; and in Henſey's the court adopted that opinion 
and cited it with approbation. 

Though the cafes of theſe men were in ſubſlance the 
maine, the charge againſt them varied in one particular. 
 Gregg's indictment chargeth, that the letters were ſent 
| from the place where the venus is laid: into parts beyond the 
' ſeas (it partes tranſmarinas )' to be delivered to the ene- 
my*. Henſey's, with much greater propriety, and agree- 
ably to the truth of the caſe, chargeth, that the letters 
were ſent, from the place where the venue is laid, to be de- 
| livered in parts beyond the ſeas to the enemy. As the 
letters never went abroad this was eee the fafer 
"vo of laying the charge. 1 

- Seer: 9. An aſſembly 3 and 1 in a war- 
like manner for any treaſonable purpoſe is bellum Jeva- 


tum, though not bellum percuſſunt. Liſting and marching | 


are ſufficient overt-aQts without coming to a battle or ac- 
tion. So cruiſing on the King's ſubjects under a French 


commiſſion, France being then at war with us, was holden 


to be adhering to the King's enemies, though no other 
act of A was laid or proved. 


Lo 4.4 


8 Gregg pleaded We to | bis is indifment aol was executed, 
See 6 account of him in Barn#f Memoirs 24 vol. p. 497. 
60 St. Tri. N BJ * | 

Sxcr, 
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3 f nien TREASON, 219 
TAY C,bap. It. 
N 10. Attacking the King's forces in op 10. 
to His authority upon a march or in quarters is levying (1 Hale 146.) 
war againſt the King. But if upon a fudden quarrel, 
from forme affront given or taken, the neighbourhbod — ©; 
ſhould riſe and drive the forces ont of their quatters, that 
would be a great miſdemeanor, and if death ſhould enſue - 
it may be felony in the aſſailants ; but it will not be trea- 
ſon, becauſe there was no intention —— the COR g 
perſon or 9 


SzcT. 11. Holding a caſtle or * Ad the King bea. 11. 
or his forces, if aclual force be uſed in order to keep poſ- 
ſeſſion, is levying war. But a bare detainer, as ſuppoſe 
by ſhutting the puns againſt the king or his forces, with 
out any other force from within, Lord Hale conceiveth, : Hate 146, 
will not amount to treaſon. But if this be done in con- 296. 
federacy with enemies or rebels, that circumftance will 
make it treaſon; in the ane caſe under the clanſe of ad- 
hering to the King's enemies, in the other under that of i Hale 168, 
levying war. So if a perſon having the cuſtody of a 82 
caſtle or fort deliver it up to the rebels or enemies, by irea- 
chery and in combination with them, this is high treaſon 
within the act: in the former caſe it is levying war, in 
the latter it is adhering to the King's enemies, But mere 
cowardice or imprudence, though it might ſubject a com- 2 
mander 1 in ſuch caſe to death by the martial law, wil not | 
amount to treaſon. 8 | 


| Sxcr. 12. PIER in actual hoſtility with us; wn 12. 

no war be ſolemnly declared, are enemies within the (. * 162— 

meaning of the act. And therefore in an indiQtment on the 645 

clauſe of adhering to the King's enemies it is ſufficient 

to aver, that the prince or ſtate adhered to, is an | 

without ſhewing any war proclaimed z- and the be fag, 

whether war or not, is triable by the jury; and publick 

notoriety is ſufficient evidence of the fact. And if the 

ſubje& of a foreign prince in amity with us invadetn 

| the kingdom without commiſſion from his Sovereign, 

be is an enemy; and a ſubjec of England adhering to 

him * a traitor within this clauſe of the act. Or * an 
ORE ien 


, a \ 


3 * 3 
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RH. DISCOURSE I. 


Chap. u. alien amy aQeth in an hoſtile manner. aqui us under 
2 To. a a commiſſion from à prince or ſtate at enmity with us, he 
ire bus is an enemy within the wat and. adhering to him | is Wen 
. within this clauſe, : 
8 St. Tri. o if a ſubje& of England maketh * war on the | 
. Vaughan'ceaſe. King's allies engaged with him againſt the common enemy, 
| as was the caſe of the States-general in our wars againſt 
France in the time of King William and the late Queen, 
this is adhering to the King's enemies, though no act of 
hoſtility is committed againſt the King or his forces: for 
by this the common enemy is * and on King's 

: hands are weakened. 322 Ee 


—— 


a Jer. 13- 'In proſecutions for theſe reaſons, as well 
Vaughan'scaſe, 23 for that of compaſſing the death of the King, an overt- 
Salk. 634, 8. C act of the treaſon muſt, as I have already obſerved, be 
eee charged in the indictment and proved. This rule is 
. grounded on the words of the ſtatute, which being a de- 
 _ - glaratory a& muſt be ſtrictly purſued. The words to this 
. purpoſe are, © When a man doth compaſs &c.—or if 2 
.  $* man doth levy war againſt our Lord the King in his 

& realm, or be adherent to the King's enemies in his 

« realm giving to them aid or comfort in the realm or 

« elſewhere, and thereof be [ provablement, i. e. upon full 

80 proof] attainted of open deed.” And therefore it will 

a Vent. 316. vot be ſufficient to alledge generally, that the defendants 
ae dig levy war ort adhere. But in the former caſe it muſt be 
= alledged, that they did aſſemble with a multitude armed 
and arrayed in a warlike manner and levied war. And in 

- - the latter, acts of adherence muſt-be ſet forth. Bk, 

But the particular facts done by the defendants or a de- 
tail of the evidence intended to he given need not to be ſet 
forth in either caſe. The common-law, as I have already 

p. 194 ſaid upon a like occaſion, never required this exactne 3 
| and the ſtatute of King William doth not make it neceſ- 
7 W. II. c. 3. fary to charge particular facts, where it was not neceſſary 
before. This was agreed by the judges at a conference on 
the caſes of Damaree and Purchaſe before cited. MSS. 
Tracy and Denton. And in the caſes of Benſtead, and 
| Meſſenger, and Vaughan before cited, and of the perſons 
concerned in the rebellions of * 5 and 1743, it was not 
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pectatioh of the perſons then at the head of affairs. The 
66 deſign of it,” he ſaith, * ſeemed to be'to make men as 
ſafe in all treaſonable practices as poſſible.” This is a 
grievous imputation on the perſons who forwarded the bill 
in either Houſe of Parliament, and might have been ſpared. 


But I believe it was the Ianguage of many, and the op- 


nien of ſome of the party with which the [biſhop ſtood 
connected. 

Had the bill required two witneſſes to the ſame fact 
at the ſame time, as his Lordſhip faith it did, it would 


indeed have rendered men very ſecure in treaſonable prac- 


tices: but then it will be difficult to reconcile this to 
what he faith in a few lines afterwards. For after ſetting 
forth the ſubſtance of ſome of the principal clauſes, parti- 
cularly that relating to two witygfles to the ſame fact at 

the ſame time, he addeth, © All theſe things were in 
« themſelves juſt and reaſonable : and if they had been mo- 
« ved by other men and at anather time, 1585 would have 
met with little oppoſition.” - 

The bill did not come to the royal aſſent during the 
ſeſſion it was brought into Parliament. For the clauſe 
which requireth that all the peers ſball be ſummoned upon 
a trial of a peer for treaſon or miſpriſion of treaſon, a 
proviſion founded in ſound ſenſe and ſtri& juſtice, was 
added by the Lords; and the bill with that amendment 
ſent back to the Commons, who diſagreed to the amend- 
ment; and ſo the bill dropped for that ſeſſion. 

In a ſabſequent ſeſſion the Commons ſent up their own 
' bill again, and the Lords added their clauſe, * which,” 
* faith the hiſtorian, ©* was not eaſily carried; for thoſe 


1. who wiſhed wo to the bill looked on this as a device to 
F ( 4 | cc * 
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ISHOP Bum informeth us, that this act piſſed Burnet V. 2. 
after a long ſtruggle, contrary to the hopes and ex- 435 161. 


5 b 7 * 
Bed. 1. 


“ tyeaſons.“ 


and to the rejection of evidence 0 
the indi ment, uſe words of plain reference to the trea- 


a DISCOURSE I 


=” loſe it, « as no doubt it was; and therefore they oppoſed 


« it; but, contrary to the hopes of the court, the Com- 
ee mons were ſo defirous of the bill, that when it came 
« down to them they agreed to the clauſe; and fo the 
« pill paſſed and had the royal aſſent,” 

Some refleQions might be made upon the ſpirit of FI 
tion, which poſſeſſed both ſides, in this competition of 


parties; but I forbear; and proceed to offer a 120 r 
vations on * ſeyeral parts of the art. _ 


4.0. 


Scr. 1. My: firſt inquiry will be, what caſo | 


within: the act, and how the law ſtandeth with regard 


to thoſe which are not. By the general tenor of the a& 
it extendeth to ſuch high treaſons only, „whereby any 
« corruption of blood. may or ſhall be made to the 
40 oft r or his heirs and to the miſpriſion of ſuch 


89 93 


The firſt and ſecond ſeddions are expreſly confined to | 


PE treaſons, and the miſpriſion of them; and all the 


other clauſes, except thoſe relatin ng td the trial of peers, 
overt- ads not laid in 


ſons mentioned in the firſt and ſecond ſections; and the 
13th ſection expreſly excluderh the treaſons of counter- 


_ feiting his Majeſty's coin, the great ſeal, privy ents gp 


manual and privy ſignet.® 

The cafe of petty treaſon therefore ſtandeth upon. the 
foot it did before this ac, and ſo do the treaſons which 
are expfeſly excluded. And all the treaſons created by 
aQs ſaving the corruption of blood ſtand likewiſe on the 


| ſame foot. 


The Latutes ſaving the blood are, s Elz. c. 1. ＋ 10, 


11, 12. concerning the papal ſupremacy : 5 Eliz. c. 11. 


18 Elz.c. 1. 8 9g V. III. c. 25. and 15 & 16 Geo. II. 
c. 28. * * coin. I do not recollect 7 more of 
that kind. e 


Seger, 2. Havi 5 theſe 005 ſaving the 
corruption of blood, I will take notice of a remarkable 


difference in the wording of them, though ſomething fo- 
ns * to the preſent i inquiry. 'They all agree in ſaving the 


8 


* 


OF HIGH. TREASON. _ 


bload, but the a&s of Queen Zliz. go farther and pro- Gap . 
vide, That no forfeiture. of lands ſhall be but. during the 

life of the offender. Theſe words are omitted in til 
at of King William and in that of his preſent Majeſty ñ 
and therefore with regard to the treaſons created by theſe . 

adds, the lands of the offender will. be forfeited to the 

Crown, though the blood of the heir remaineth uncor- 


rupted. 
In the caſe of felony, a bare ba of the. corruption of 
blood preſerveth the deſcent-to the heir; - becauſe in that 
caſe. the Lord of the fee becometh intitled by way of mere 
eſcheat, - propter defectum ſanguinis ; and conſequently 
while the blood of the heit remaineth uncorrupted there 
can be no eſcheat. But in the caſe of high treaſon the | 
. forfeiture, ſometimes, but improperly, called the Royal (See: Halets3- 
Eſcheat, accrueth to the Crown of whomſoever the land d js rat 33 
holden, propter delictum tenentis. And doubtleſs the offence 
is not purged by fuch ſaving . though the blood of 
the heir is ſaved. 
This diſtinQion was taken 10 a.cauſe in the ener 
in May 17509, between Kirton (a truſtee for Baron Lovell) 
and Herten and others. One Horton had a leaſe to him 
and his heirs during thtee lives, and was attainted for 
one of the treaſors touching the coin created by the 8th 
and gth of King William. Baron Lovell got a grant from 
the Crown of this leaſe. It was holden by Ward ard Bury, 
Price diſſenting, that this leaſe was forfeited to the Crown, 
and decreed accordingly.  Ahd in January 1709-the de- 
eree was affirmed in Parliament, by advice of all the juſ- 
tices of both benches, except Halt, who was abſent, and 
| Powell who diſſented. Trevor and Tracy held, that there 
is no difference between ſuch a leaſe and an eſtate of inhe- 
ritance; for the heir under ſuch a leaſe taketh by de- 
ſcent z to which Powell agreed. But moſt of the judges 
confined themſelves to the caſe of a freehold leaſe; and | 
would not give: a Wann with GN to.an eſtate of in- vis. 8 
Deritance. a 1 | | Salk. $5. 


long 3. A 8 may: poſſibly be ds Whether Sect. 3. 
the benefit of this act is to be extended to all treaſons 


— 1 ion of blood . by ſubſequent acts, 
wherein 


2 
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DISCOURSE I. 


wherein the benefit of the act is not ſaved by ſpecial pro- 


viſoe; becauſe the legiſlature, which is preſumed to do 
nothing in vain, hath in ſome inſtances made expreſs pro- 
viſion for that purpoſe.  T ſhould not have mentioned this 


us 4 matter of doubt if Lord Hale had not in a ſimilar 


- "caſe," mean touching the extent of the ſtatutes of E. VI. 
entertained a doubt grounded on the ſame. preſumption. 


For my part, I think the benefit of the act ought to be 


extended to-proſecutions for all manner of high treaſons, 


working corruption of blood and not within the exceptions, 


though created by acts ſubſequent to it. The words of 


| m aQ take in every poſſible caſe, * 4// and every perſon 


and perſons that ſhall be accuſed and indicted for high 


_ + treaſon,” and the principles and views upon which the 


_ ©  Tegiflature proceeded, as they are ſet forth in the preamble, 


will govern every future caſe under the like circumſtan- 


ces; and the known rules of conſtruction oblige us to 


conſtrue an act fo beneficial, as liberally as may be; that 
is, to extend it as far as the letter, and eſpecially the viſt 
dle ſcope and intention of it will warrant us. 

Arguments founded on a general preſumption cf the 
wiſdom and circumſpeQion of the legiſlature always will 
and ought to have their weight. It hath been ſaid, and 
many times with great propriety, that the making ſpecial 
proviſion in certain caſes by ſtatute implieth, that the law 


had not before provided for thoſe caſes ; for the Parlia- 


ment doth nothing in vain. This is a good general rule, 
but it is. very well known not to be univerſally true. But 
admitting it to be ſo, yet many valuable purpoſes, which 
wiſdom and a juſt concern for the publick welfare will 


ſuggeſt, may be anſwered by an expreſs proviſion, not in 


itſelf of abſolute indiſpenſable neceſſity : ſometimes for re- 
moving doubts where different opinions have been enter- 


tained; and at other times out of abundant caution for 


vbviating doubts which poſſibly may ariſe. The inſtances 


of both Kinds are numerous and-need not to be mentioned 
in this place. One I will mention, becauſe it cometh 


very near to the preſent caſe, and naturally falleth into a 


f ng: ae n frials 1 in n caſe of high treaſon. Mes 


31 See 1 Hale 297, 344. 2 Hale ay: 288. The learned au- 
chor ſpeaketh with great uncertainty upon the queſtion, 


Ws The 
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The privilege of Peerage in theſe caſes is a right as Chap. W.- 
univerſally known and as well eſtabliſhed as any right can 
poſſibly be. It is a conſtitutional right recognized by magna 
carta. And yet we find ſpecial ſavings of the right of 
Peerage in many of the acts of Parliament creating new 
treaſons about the time of the reformation, and down to 
the reign of Famer the firſt; though many of thoſe acts 
had before declared, that the offenders being convicted, 
according to due courſe of law, ſhall ſuffer and forfeit, &c ; 
which rendered an expreſs proviſion ſaving the rights of 
Peerage quite needleſs. . 0 f 
Theſe ſavings might poſſibly be inſerted out of abun- stanf Pl. Cor. L. 
dant caution, leſt it ſhould be argued, (there were I doubt 3- © *- 
in thoſe days tools of power capable of arguing,) that the 
privilege, being founded on immemorial uſage, could not 
take place with regard to treaſons created within time of 
memory. They might, I ſay, poſſibly be inſerted to 
obviate that doubt. And with better colour of law and 
reaſon, they might be inſerted in the Statutes for the trial 
of treaſons committed in foreign parts or on the hi 
ſeasz in order to take the caſe of Peers out of the general 
words, by which new juriſdictions, unknown to the law, 
with power to hear and determine ſuch offences, were 
created. But even in theſe caſes the ſaving was, in my 
opinion, quite unneceſſary, unleſs by way of abundant 
caution, though I confeſs Stanford in the paſſage laſt re- 
ferred to in the margin thinketh otherwiſe ; for conſtitu- 
tional ſundamental rights will not be abrogated by general 
words in ſtatutes made for ſpecial purpoſes. 
It is plain, that the legiſlature in ſucceeding times 
thought the ſaving clauſe unneceſſary in any caſe whatſo- 
ever ; for it is not inſerted in one act now in force crea- gy.1.c.1.13. 
ting a new treaſon ſince the revolution“; though in & 14W.Ill.c.3. 
ſome of them proviſion is made for the trial of ſuch trea- 3 1 2 5 wn 
ſons in any county within the kingdom, if perpetrated in MT OR: 
foreign parts. And in the clauſe inſerted in the qth of 
Que:n Anne for the trial of foreign treaſons and trea- 7 A. e. 21. C 5. 


* The temporary acts againſt mutiny and deſertion made in 
Queen Annes time have clauſes ſaving the rights of peerage 
with regard to the offences made treaſon or felony. by thoſe 
acts; and alſo ſor giving the benefit of the 7th of King William 
to all perſons upon trials ſor ſuch treaſons, RR 
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F 5 cg Ut. ſeons eomſthirted on the high ſeas in the court: of juſti- 


== eiary in Scotland or by ſpecial commiſſion, in conformity 
283 H. vin. e to the ſtatutes of H. VIII. made for that purpoſe, there is 
1 H. vu. no faving of the right of Peerage. But had the ſaving been 
1 judged abſolutely neceſſary it would have been inſerted in 
every act creating à new treaſon, and above all in that 
I laſt mentioned; and likewriſe in every act creating a new 
felony. © For new felonies and new treaſons ſtand in this 
reſpe& upon the ſame foot. 
By parity oh reafon I conclude, that if the legiſlature 
had thought it of abſolute neceſſity to ſave to the ſubject 
3 by ſpecial proviſo the benefit of the act now under conſi- 
". — _ - derationy ſuch proviſo would have been inſerted in every 
ſtatute creating new treaſons ſince that time. But the 
acts of the g V. and 3 & 4 Anne before referred to are the 
8 ads now in force wherein I n it to vs been 

8 


Seck. | "DEG 4. When I ſay that the ſtatute 'extendeth to 
ſuch high treaſons only which work a corruption of 
blood, I would be underſtood to mean ſuch treaſons where 
the corruption of blood is not ſaved by flatute. For if 
high treaſon ordinarily working corruption of blood, (as 
all high treafon doth wliere the blood is not ſaved by 
ſpecial proviſo,) if ſuch treaſon be committed on the high 
ſeas, the defendant in a proceeding directed by the ſta- 

2 1. vit e. tute of H. VIII. will be intitled to the full benefit of this 

15. act, notwithſtanding it hath been doubted, I think with- 

Salk. 85. :Hale out juſt grounds, whether a hte 7 22088 of blood i ts St a L 

35% 355 in that proceeding. 


Got. 5. Grow: "TS Before I conclude this inquify i 7 
the extent of the ſtatute, I will juſt mention the offences 

of importing money counterfeit to the ſimilitude of Eng- 
liſh coin, counterfeiting foreign coin legitimated by pro- 
clamat ion, and of importing ſuch coin. Theſe treaſons 
work a corruption of blood, and as ſuch are brought with- 
in the general purview of the at; and do not come with- 
in the letter of the exception, which; in the caſe of coin, 
mentions only the offence of counterfeiting his Majeſty's 
com. — Whether this beneficial law hall be extended to 
theſe 


OF HIGH TREASON. 


 , theſe treaſons, or whether by the rule of congruity they Chap. 

ſhall ſtand upon the ſame foot with the offence of coun- 

terfeiting the coin of the kingdom, as in ſome' caſes all” 
heſe queſtions will be 


treaſons concerning the coin do, 
very fit to be conſidered whenever the caſes ſhall happen, 
which probably will not be very ſoon. © 

For proſecutions for the firſt of theſe offences have 
been very rare: and for the others there can be none, as 
things ſtand at preſent, till the Crown ſhall be adviſed to 
legitimate ſome ſpecies of foreign coin. I know of none 
now current among us that is legitimated, and moſt pro- 
bably none will be. For if the offences of counterfeiting 
and diminiſhing foreign coin and of importing ſuch coun- 
terfeit and diminiſhed coin, which are great evils, and 
daily growing, were made more penal 1 — they are at 
preſent, I know of no good end that could be anſwered 
by legitimating any ſpecies of it; on the other hand, 1 
foreſee great inconveniences which would attend it. 


As to the treaſons which are not within the act, I ſhall 
be very thort in this place. Petty treaſon is intitled to the 


benefit of the acts of the 1ſt and 5th of E. VI. as far as 


concerns the point of evidence; and by 1 & 2 Ph. and M. c. 10. 


it is intitled to a trial according to the due courſe and 
order of common law. The treaſon created by the 5th 


of Eliz. already mentioned ſtandeth in both theſe reſpects c. :. 


upon the ſame foot. 
The other treaſons not comprehended in the general 


words or excepted, relating to the coin and the ſeals &c. 
are likewiſe intitled to a trial according to the due courſe 
and order of the common-law, and to all the advantages 
incident to that method of trial, which will be hereafter 


more particularly mentioned. - 


I now proceed to the other parts of the at. 

I ſhall not conſider the ſeveral clauſes in the order they 
ſtand, but, as far as I can, I will range them under the 
following heads; what privileges the priſoner is intitled 
to, and what is incumbent on him, previous to the trial, 
and what during the trial. The clauſes which do not fall 
under theſe heads will be laſt conſidered. „ 
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- $zeT- 6. © The priſoner is to have a copy of the whole 
indiQment, but not of the witneſſes? names, five days at 


_ leaſt Before the trial, in order to enable him to adviſe 


with counſel thereupon, to plead and make his de- 


_ fence; his attorney, or agent, or any perſon on his behalf 


requiring the ſame, and paying reaſonable fees for the 
writing thereof, not exceeding 5 7. for the copy of any one 
e 

And if he defireth counſel, the court where he is to 
be tried, or any judge thereof, ſhall immediately upon re- 
queſt aſſign him ſuch and ſo many counſel, not exceed- 


ing two, as he ſhall defjre: and ſuch counſel ſhall have 


free acceſs to him at all ſeaſonable hours. (id. 


” He ſhall likewiſe have a copy of the pannel of the ju- 
tors, who are to try him, duly returned by the ſheriff, and 


delivered to. him two days at leaft before his trial. And 


he ſhall have the like proceſs to compel his witneſſes to 


appear for him at the trial, as is uſually granted to com- 


An. 4. 21. 10 | | X | , 3 
7 effect, will make ſome material alterations in the law 


pel witneſſes to appear againſt priſoners in the like caſe. 
(Seft. 7. | ts nn | | 


- 


The jth of the late Queen, whenever it ſhall fully take 


touching copies of the indiAment and pannel ; and there- 


8 before I conclude ſome notice ſhall be taken of it. 


At common-law no priſoner in capital cafes was in- 


titled to à copy of the indictment or pannel, or of any 


— 


48t. Tri. 411 to 
414. 


of the proceedings againſt him. Many perſons, it is true, 
have upon their arraignment inſiſted on à copy of the 
whole indictment, but it hath been conſtantly denied. It 
was denied in the caſe of Lord Preſton and the two other 


| gentlemen indicted with him, by the unanimous opinion 


of the judges prefent, who declared that it never had been 
granted, though frequently demanded. And Lord Preſton 
having ſaid that it was granted to Lord Ruſſe, Holt told 
him that he and ſome others of the judges preſent, who 
were of counſel. for that Lord, did not adviſe him to de- 


mand it; © For, faith he, we knew he could not have 
it by law.” Lord Preſton, not fatisfied with this anſwer, 
prayed that counſel might be aſſigned him to argue that 


point; 


I 
J 
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point; which the court unanimouſly refuſed, it being, Chap. m. 
they ſaid, a. point that would not bear a debate. _+ 
3 "The Ratute of the 46 E. III, which had been formerly 
19 if ted. upon by priſoners in the like caſe, was much preſ- 
ſed in this. It is not in print among the Statutes, but an 
atteſted copy from the roll was read at the priſoner's re- 
queſt, - and. is printed in the trial. It plainly. relateth to 
ſuch records in which the ſubjed may be intereſted, as 
matters,of evidence upon queſtions of private right. And = 
enacteth, That all perſons ſtall for the future have free 
& acceſs to them, and may have exempl: ifications | of therh 
et whether they make for or againſt the King.“ This 
was the opinion of the whole court. 
In the caſe of Charneck, King, and Keys, whoſe trials Ibid. 351, 882. 
came on after the paſſing this act and about a fortnight be- 
fore it took place, they were denied a copy of their indict- 
ment; though they argued with a great deal of plauſibi- 
lity that they were within the reaſon and equity of the act 
at that time, as much as they would have been if their 
trials had been brought on 3 fortnight later. 
In theſe caſes, and in the caſe of the aſſaſſines whats 
trials came gn before the commencement of the act, the 
. priſoners, as ſoon as they had pleaded, had copies of the 
| pannels delivered to them; and their trials were poſtponed, 
that they might be better enabled to conduct themſelves. 
with regard to their challenges. But this the court de- 
clared to be matter of favour, and not of right. And 
counſel and ſolicitors were permitted to attend them in 
priſon previous to their trials. This likewiſe was an indul- 
gence, which they could not claim of Aridi right, and | 
which in bad times hath been generally denied. 
It will not I hope be thought ſuperfluous to. have ſhort- 
ly ſtated how theſe matters ſtood at common-law; ſince 
all high treaſons not within the aQ, and all felonies, in 
which I include petit treaſon, ſtand in * dre upon : 
the foot of common-law... 
Though the act mentioneth only the copy of the in- 4.St. Tri, 656, 
ditment, yet the priſoner ought to have a copy of the 73+ 
. caption delivered to him with the indictment; for this in 
many caſes is as neceſſary to enable him to conduẽt himſelf 
in _ as the 0 ＋ his: is now the en prac- 
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Chap. Hl. But if the priſoner pleadeth without a copy of the 
— 3 as fome of the aſſafſines did, he is too late to 
a make that objection, or indeed any other odjection that 
F turneth upon a defect in the copy 3 for by pleading he ad- 

| mitteth, that he hath had a bay 55 fufſcen for * ae 
intended by The aft. © | 
4 St. Tri. By he! letter of the act the copy is to be delivered five 
—— days befote the trial. But upon the true conſtruQion of 
Cranbura. it, the copy after the bill is found, for till then it is no 
indictment, ought to be delivered five days before the day 
of arraignment, for that is the priſoner's time for plead- 

ing. And the five days muſt be excluſive of the day of 
gdlieſivery and the day of arraignmente. So with regard to 
© the copy of the pannel, the two days muſt be excluſive 
of the day of delivery and the day of trial. Theſe points 
have been long lettled, and are now matters of conſtant 

raQice. 
4 St. Tri. 661, Though the words of the lime are, that the RENE 
jo 655, 658- ſhall have a copy of the pannel duly returned by the ſheriff, 
Vet if the copy ſhould happen to be delivered before the 
return of the precept, which upon a bare commiſſion of 
oyer and terminer is commonly made returnable on the 
day intended for the trial, it will be ſufficient; for it 
ſatisfieth the words of the ſtatute and anſwereth all the 
| ende n | 

The little tract e cc The Method of T rial of 

% Comiyoners in Caſes of High Treaſon,” publiſhed in 

the year 1 709 by order of the Houſe of Lords directeth, 
But v. 7 An. that the additions of dwelling- places and profeſſions of the 
< 21. 845, jurors be inſerted in the copy of the pannel ; but the act 


(See 9 St. Tri. 
680. doth not 21 wks that exactneſs, and the pradtce i 15 other- 


wiſe. Seas 

If the priſoner 3 avail. himſelf of any deſect in the 
indien gene by miſwritirig, milpelling, falſe or improper | 
Latin, he muſt take his exceptions, before evidence giver, 
in open court : theſe are the words: of the act. (Sea. g. 


ES "Upon the commiſſions which far. in Surry and i in the north 
5 for the trial of the rebels in the year 1746, the five days, as 1 
P. 1,2. . Have already ſaid, were likewiſe excluſive of an interyening 

| Sunday, that hot ing thought a proper day for the prifoner's 
adviſing with his counſel or-preparing for his defence. It was 
 foordered upon x like commiſſion in the north in the year- 1716 
. for greater caution and to obviare all W But * ſta- 

; inte doth not require ir. 


— 


But 


— * 
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But though the act is thus worded, the conſtruQion of Clap, 1 m. 


it hath.been, that exceptions grounded on thoſe miſtakes 


muſt be taken before plea pleaded. And in the caſes offer Tri. Tri. 2 


Captain Vaug lan already cited, and of one Sullivan at the 7 


theſe were indulgences to the priſoners upon a new act, 
and before the N was ſettled to the contrary, as it 


now is. 


I come now to the privileges. 5s priſoner is intitled to 
during the time of his trial. | | 


Seer. 7. He i is to haye the aſſiſtance of his counſel Sea. 7. 
throughout his trial, to examine his witneſſes, who are to 


be upon oathꝰ, and to conduct his whole defence as well 
in point of fact as upon queſtions of law. ( Seck. 1.) 
At common-law no counſel was allowed upon the iſſue 


| of guilty or not guilty in any capital caſe whatſoever, ex- 
; cept upon queſtions of law ; and then only in doubtful, 


not in plain caſes. _ I am far from diſputing the propriety 


of this rule while it is confined to felony and the lower 
claſs of treaſons concerning the coin and the ſeals. I know 
many things have been thrown out Upon this ſubject, and 


inconveniences, ſome real, ſome imagipary, have been 


ſuggeſted by popular writers, who ſeem to have attended | 


fingly to.thoſe on one fide of the queſtion. But it js im- 


5 poſſible i in a ſtate of imperfection to keep clear of all in- 


conveniences; though wiſdom will always dire& us to the 
courſe which js ſubject to the feweſt and the leaſt. Ang 
this is the utmoſt that human wiſdom can dq. 

In ſtate-proſecutions, which are the objects of this aQ, 


and are carried on by the weight of the Crown and too of 
ten in the ſpirit of party, and are generally conducted by 


ntlemen of high rank at the bar, it is extremely rea- 


long to, allow the priſoner the aſſiſtance of counſel, to 
e full extent of the act. But this the common-law did 


not allow. Accordingly it was refuſed to every perſon con- 


* N. B. By 1 An. c. Do the Kine for the e are to 
* vpon oath i in all caſes of treaſon or felony. 


cerned 


Old Bailey, October 1715, and of Mr. Layer, the courts and Denton. 


refuſed to hear ſuch exceptions after plea. It is true, that 45. Tri. 
in Cranburn's caſe the court did permit his counſel to take 
thoſe exceptions after plea, and in Rookwoed's after the 

jury was ſworn. But it ought to be remembered, that 
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| Chap, NI. eernech in the aſſaſſratron · plot: whoſe triak ame on after 


| this H wr Me rep aſſent, but before the conmience- 
4 8t. Tri. rg mens Fu. And in Sir Wilfent Parkins's caſe, the very 
Os day before the x& took place, Holf ſaid upon the occaſion, 


ERS 


* —— 


. ua it will be to-morrow, We ave upon our oaths 'fo to 
«© 4% - Counſel, as to matters of fact, was Kkewiſe 


denied to Lord Winton, and to Lord Lowvat, being in the 


= eaſe of an impeachment, which is excepted* out of the 
act. Bur all the priſoners I have mentioned had, through 


the benignity of the times, counfet to attend tm in 


f priſon previous to their trials. 

Te Upon the trial of iſſues which do not turn upon the 
qveſtion of guilty or not guilty, but upon coftateral facts, 

priſoners under a capital charge, whether for treaſon or 
felony, always were initled to the full aſſiſtance of coun- 
fel. © Humphry Stafford in the i ſt of Hen. VII. had counſel 
Sten. 824. on his plea of ſanctuary. Roger Johnſon, whoſe caſe is be- 
F. 46. + fore reported, had counſel on the error in fact aſſigned by 
him for reverſing his outlawry, though in a caſe corcern- 
ing the coin. And fo had John Harvey, and every pri- 
see the Report, ſoner in the like cafe with him, upon the iſſue taken upon 


56. the feveral matters alledged in the ſuggeſtion filed on the 
19 C. ll. e. 24 Part of the Croun, purſuant to the 4 ol the rgth of the 
King. i 
Sed. 38. late; 8. Fink now to the head of mann | 


divideth itſelf into two branches; What number of 'wit- 


1 Jer Ati the aft require, and what matters may be given 
in evidence. And though I have poſtponed the conſidera- 
tion of this part of the act to this place, yet whatever 
will be faid with regard to the evidence at He trial muſt 
be applied to the evidence which Thall be — on the in- 
difiment. 


[ know a difference hath been taken in the conftragion 
1 E. VL. c. 12. of the ſtatutes of E. VI. and of Pk. and Ma.” between the 


hoc e ini & ment and the trial. But this diſtinction is enti 


& M. c. 10. without foundation even por Ye foot of thoſe ſtatutes. 


FF - ft 0-119! 
C. zo, 


deſendent is ſtruggſing _—_ the 2 5 FLIER of th Comtons 
of 1 885 Britain, © 1. is 


But. 


/ 


«We muſs + canforne to the Jaw as it is at preſent, not to 


* By the 20th of his preſent Majeſty enkel is ee 
the caſe of an impeachment; and with great reaſon, ſince the 


_ 
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But the preſent act hath not left room for that diſtinction. Chap. m. 
It enacteth, That no perſon ſhall be ind/Fed; tried, or 
« attainted of high treaſon, whereby any corruption of 
« blood may be made to the offender or his heirs or of 
« miſpriſion of ſuch treaſon, but upon the oaths of two 
% [awful witneſſes ; either both to the fame overt - act, or 
© one of them to one and the other of them to another 
« gyert-a& of the fame treaſon ; unleſs he ſhall willingly. 
“ without violence in open court confe!'s the ſame, or ſhall 
« ftand mute, or refuſe to plead, or in caſes of high 
* treafon ſhall peremptorily challenge above the number 
« of 35 of the jury.” (Sef.2.) | 
Provided that any perſon, being indicted as afore- 
« ſaid for any of the ſaid treaſons or miſpriſions, may be 
« outlawed and thereby attainted. And in cafes of the 
s high treaſons aforeſaid, where by the law, after ſuch 
& outlawry, the party outlawed may come in and be 
« tried, he ſhall upon fuch trial have the benefit of this Ef 
* 28 Sec. 3. | 
Andi it farther dene and declareth, „% That if two 
© or more diſtinct treaſons of divers heads or kinds ſhall 
© be alledged in one bill of inditment, one witneſs to 
« one of the ſaid treaſons and another witneſs to another 
of the faid treaſons ſhall not be deemed two witneſſes 
© to the ſame treaſon within the mon of the aQ.” 
7 Seft.. 4 
It baik been exverally agreed, and I think upon Juſt : 
grounds, (though Lord Coke hath advanced a contrary 3 loft. 26. 
doctrine) that at common law one witneſs was ſufficient 
in the caſe of treaſon 4s well as in every other capital. 
caſe. The only difficulty hath been upon the conſtruc- 
tion of the ſtatute of Pl and Ma. whether that act hath 
repealed the ſtatutes of Ed. VI as far as they make two 
witneſſes neceſſary in all caſes of treaſon. 
It may poſlibly be judged needleſs at this time to enter 
far into this inquiry. But ſince the ſtatutes of E. VI. 
plainly extend to petit treaſon, and the act now under 
conſideration as plainly doth not, it will not be time alto- 
gether miſpent to clear up this point; for petit treaſon 
ſtandeth in this reſpect ſinglx on the 889 5 the —_— 
of 8 V. 


% 


I do 
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Dy. 99, 560 


.that the ſtatutes of Edw. 
that which required two witneſſes face to face; that thi 


PISCOURSE: I. | 
I do not * upon looking over the State Trial, that 


in Crown-proſecutions any great regard was paid to the 


acts of E. VI. for near a century after they were paſſed; 


or indeed to the common. well-known rules of legal evi- 
dence; though the authors who wrote in thoſe days do 


ſometimes ſpeak of the aQs as then in force. In the caſe 


of William Thomas, when. they were undoubtedly in force 
they were rendered quite. nugatory by this very extraordi- 


nary reſolution, that one witneſs of his own knowledge, and 
another by hearſay FROM HIM, though Ar THE THIRD 


-OR FOURTH HAND, mad two witneſſes or accuſors 


within the ads. And in the caſe of Sir Nicholas Throck- 
morton which came to trial the ſame termf, no ſort of re- 
gard was paid to them; for though the priſoner ſtrongly 


inſiſted on the benefit of them, particularly of that which 
requiteth the witneſſes to be brought face to face upon the 
trial, the counſel for the Crown went on in the method 
formerly practiſed, reading examinations and confeſſions of 


perſons ſuppoſed to be accomplices, ſome living and anf 


neable, others lately hanged for the ſame treaſon. 


In many of the n the priſoners were told, 
I. were repealed, particularly 


law had been found dangerous to the Crown; that wit- 
neſſes may be prevailed upon to unſay in court what they 
have ſaid upon their examinations; that the confeſſions of 
perſons accuſing themſelves are the ſtrongeſt of all evidence 
againſt their accomplices; that their partners in guilt are 


5 the gents de lour condition the ſtatute of treaſons} ſpeaketh 


of; and that confeſſions, though not ſigned by the party, 
are of equal weight with thoſe which are ſigned. This 


every man, who will do ſo much penance as to read oyer 
the State-trials during the reigns of Queen Eliz. and King 


James, will find to have been the doctrine and praQice of 


the times. And I do not ſee, that the cafe of Sir Walter 
' Raleigh, whole trial, having been long ſince printed and 


See the Stare Trials from the 1ſt of Queen Mary to the 
' reſtorarion. | | 


+ Theſe cafes came on in Eaſter Term 1 Mar, and he Par- 


liament of: the iſt and 24 Pb. and M. did not meet till Movem- 
Ber ſollowing. 


{ The words of the ſtatute are, Ft de ceo foit provablement 


© © eftaini=——par gents de lour condition; meaning plainly the judi- 


gium farium required by magna cherta. (See 3 Inſt. 14.) 


pre- 
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prefixed to his hiſtory, hath been more generally read and cfm. 


cenſured than others, —I do not ſee, that that caſe, al- 


ways excepting the extraordinary behaviour of the King's 


the former. 
In ſucceeding times, when people of all ranks and 
rties had in their turn been learning moderation in the 


ſchool of adverſity, light began to dawn upon us. Lord 


cool reflection, was of opinion, that the ſtatutes of Ed. VI. 
touching evidence, are not repealed by 1 U 2 Ph. & Ma.; 
that two witneſſes are ſtill required in caſes of treaſon, 
not barely upon the indictment, which he ſtateth as an 
opinion entertained by ſome, but alſo upon the trial. 
This as far as I can collect from the paſſage I have cited 
was the reſult of all his ſearches into the matter; though 
he doth not in every part of the paſſage expreſs himſelf 
with that light and preciſion which the importance of the 
ſubjet required. 


attorney, not in ere of hardſhip differ from many of Coke. 


Coke, after his diſgrace at court had given him leiſure for 3 laſt. 24 to 25. 


In the 9 of Mr. Love, Hale, ks was counſel for 2 St. Tri. 144, 
him, inſiſted that two witneſſes are neceſſary upon the big to 173, and 


trial in caſe of treaſon, upon the foot of the ſtatutes of 
Ede. VI. not repealed, he ſaith, in point of teſtimony by 


the ſtatute of Ph. & Ma.; and one of the counſel on the 2 2 With- 


ſide of the proſecution, who upon the whole argued with 
candour, admitted that the ſtatutes of E. VI. are not re- 
pealed by that of PI. Ma., and that two witneſſes are 
ſtill neceſſary ; but inſiſted, that one witneſs to one overt- 
act, and another to another overt- act of the ſame ſpecies 
of 96 are two ſufficient witneſſes within the acts. 
This gentleman was the firſt I have met with who conſi- 
dered the point in this light; in which, as I ſhall ſhew 
preſently, it hath vo confidered ever-ſince the reſto- 


tation. 


require two witneſſes to the petit jury in the caſe of trea- 
ſon. And this, faith he, ſtandeth notwithſtanding the 
ſtatute of the 1 & 2 Ph. & Ma. But in his hiſtory of the 
Pleas of the Crown he ſpeaketh more doubtfully. He 


Hale in his ſummary 1s 3 that the ſtatutes of Ed. VI. Sum. 262. 


ſaith in one place, that it hath been Holden by many that 1 Hale 296. 


the ſtatutes of E. VI. are ſtill in force notwithſtanding 1 & 2 


H. & M. In another, that two witneſſes are required 2 Hale 286. 


upon 


— 


x * 


300. 


« Hale 308. 


P. 9. 


Chep/ Hl. | upon 

"ING 298, t having laid that it is agreed on all hands that the ſtatute of 
Pz. E M. taketh away the neceſſity ef two witneſſes on the 
it did not take a way the neceſſity of two witneſſes on the 
nion two diſtinct things. 


0 indictment ought. to be confidered. as inſeparably incident 


c caſe of this moment it is ſafeſt to hold that in praQice 


<4 of life.” Thus far the learned judge appeareth. to hare 
been doubtful at leaft, to ſay no more. But in another 


- magiſtrates upon oath, and in what caſes and under what 


© quitneſfer are required, ſuch an examination is not al- 
, lowable; for the ſtatute requires, that they [if living] 
et he produced upon the arraignment in the preſence of 
« the priſoner, to the end that he may croſs · examine 
no other than the 5 & 6 E. VI. Some other paſſages | 


Crown, where the learned author fluctuateth between 


| 24 of compaſfing, make two witneſſes of N 


DISCOURSE: I. 
the indifiment, net upon the trial. In a third, - after 


trial, he proceedeih to conſider the opinion of thoſe who 
argued, that, the trial being the ſole object of that ſtatute, 


indictment, ſince the indidment and trial are in their 0 


He then offereth many n TROY founded 0 on grew 
authority, againſt that diſtinction; and ſheweth, that the 


to the trial and in truth a part of it; and concludeth thus, 
4 And thus the reaſons ſtand on both ſides; and though 
< theſe ſeem to be ſtronger than the former, yet in 


% - which hath leaft doubt and danger, eſpecially in caſes 


paſſage ſpeaking of informations in capital caſes taken by 


ant they may be read in evidence, he faith, 

% Though informations upon oath taken before a juſtice 
« of the peace may make a good teſtimony ta be read 
ce. againſt the offender in caſe of felony, where the witnek 
1 js not able to travel, yet in caſe ot treaſon, avhere tui 


„% them. The ſtatute his Lordſhip mentioneth can be 
might have cited from the hiſtory of the Pleas of the 
two oppoſite opinions upon this point; - but theſe are ſuf- 


hcient, 


: Kelyng , that, at a Sec among the 


Judges preparatory to the trial of the regicides, it wis 


agreed that the law requireth two witneſſes in the caſe of 


treaſon; but that one witneſs to one overt-act of compal- 
ſing, (for compaſſing the King's death was the treaſon 


then under conſideration,) and another witneſs to another 
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He afterwards ſpeaketh very doubtfully upon this point; Chap. Ut. 


and at length faith, that it ſeemed, to him that at the 
common-law one witneſs was ſufficient in treaſon, and 
8 1 as 2 Ph. & M. c. 10. had en 
of 

* Lord Stafford's trial the neceſſity of two witneſſes 
was treated 'as a point beyond all doubt. But his Lord- 

ſhip inſiſting that there ought to be two to each overt af, 
all the Judges preſent delivered their opinions ſeriatim, 
aud declared that one witneſs to one overt-act, and ano- 
ther to another overt - act of the ſame ſpecies of treaſon, 
are two ſufficient witneſſes within the ſtatutes: otherwiſe 
no government could be ſafe if traitors had but craft equal 
to their villany. From that time the point hath been 
ſettled. And in the ſucceeding trials of that reign and 
the next, though many irregular things were done ſavour- 
ing of the times, this rule til] kept its ground. And in 


P. 18, 45. 


enn 
Sir T. Rym. 
407.) | 


all the trials after the revolution before the act of the 7th 45t- Tn. 


of King William took place, it was ſtrictly obſerved, 

Having given this ſhort hiſtory of the difficulty which 
hath been founded on the ſtatute of Ph. and M., I will 
take the liberty of offering my own thoughts upon it. 

I conceive that the clauſe upon which the doubt aroſe, 
That all trials for any treaſon ſhall be according to the 
« due order and courſe of the common-law and not other- 
* wiſe,” was intended in favour of the ſubjeQ, not in the 
eaſt to his prejudice. | It was founded in the ſame prin- 
ciple, and directed to the ſame ſalutary ends, which the 
ſtatute made but the year before, reducing all treaſons to 
the ſtandard of the 25 E. III. had in view. By the one, 


the ſubjeQ was ſecured in his journey through life againſt. 


the numerous precipices which the heat and diſtemper of 
former times had opened in his way; and the other reſto- 
red to him the benefit of a trial by a jury of the proper 
county, with all the advantages of defence peculiar to that 
methed of trial, where former ſtatutes had deprived him 
of it. This 1 apprehend was the ſole intent of this 
clauſe, which will be better explained by what followeth. 


By 32 H. VIII. treaſons committed in Wales, or where C. 4. 


= ny 5 writ runneth not, were to be tried in ſuch 
|  ſhires 


1 


2 - DISC OURSE I. 
= . __ hies and by ſuch commiſſioners as the King ſhould ap- 
=_ point. By 33d of that King perſons committing treaſon, 
B C. 20. and confeſſing it, and afterwards becoming lunatick, might 
be tried without being brought to anſwer, by the like ſpe- 

| cial commiſſion in any county the King ſhould appoint, 

G33 + And by another act of the ſame. year, perſons accuſed of 

f treaſon or miſpriſion committed in England or elſewhere, 
being examined by three of the privy- council and by them 
vehemently ſuſpected, might be tried by ſpecial commiſſion 
in any county the King ſhould appoint ; and by the ſame 
act, the peremptory challenge in all caſes of treaſon and 
Ks I was abſolutely taken away. 

F Theſe acts were derogatory to the due courſe . order 
of the common-law, and in many inſtances grievous to the 
fubject. The judges have therefore conſidered them all 
as repealed by this general clauſe, ſo far as concerneth 
treaſons committed in England or Wales. By this con- 

ſtruction, the trial by a jury of the proper county with 2 
peremptory challenge of 35, which is with peculiar pro- 
priety called a trial according 10 the due _ and order if 


1 the common-law, is reſtored. 
. But the acts of the 28th and 35th of ihat reign: for the 


CY _ r wr OOO ᷣͤ ET REID 


35 H. vnn trial of treaſons committed on the high ſeas or out of tbe © 
er realm, though they introduced a method of trial new in 


thoſe cafes and unknown to the common-law, have not 

been holden to be repealed by this clauſe; nor is the 

8 8 35 F. VIII. repealed as far as it concerneth treaſon in fe- 
reign parts. For theſe acts deprive the ſubject of no ad- 

7 vantage for defence, to which he was before intitled: on 
the contrary, inſtead of a trial according to the courſe Ml a 

and order of the civil-law, they introduced a trial founded v 
in the wiſdom and benignity of the common-law, with all W t 

the advantages for defence incident to it; except only in i i! 

the point of locality, which the nature of the caſes would WW i: 

not admit of. 1 

But the privilege the ſubje& is intitled to under the 2 

ſtatutes of E. VI. of having the charge proved by two law- v 

ful witneſſes and thoſe brought face to face at the trial, N ce 

a mighty ſafe · guard againſt oppreſſive proſecutions, was Wi 


rever intended to be taken away by this general clauſe ; 
| nor 


N, 2—ͤ—»— 


extended ſo far. 


. ſign manual, ſuch manner of trial and none other be 


TVC * 
nor in truth did the legiſlature apprehend that it could ws In. 


For by a ſubſequent. clauſe“ in the ſame ſtatute it is 
provided, That in all caſes of high treaſon concerning 
« coin current within the realm, or for counterfeiting the 
« King's or Queen's ſignet, privy ſeal, great ſeal, or 


«obſerved and kept as heretofore hath been uſed by the 
common law of this realm, any law, ſtatute, or other 
4 thing to the contrary notwithſtanding.” It will be ex- 
tremely difficult to account for this clauſe, which is ad- 
mitted on all hands to have taken away the neceſſity of i 
two witneſſes in the caſes touching the coin and ſeals, if 
the former clauſe had done the ſame in all caſes of. treaſon 
whatſoever; the latter clauſe was certainly inſerted to ef- 
ſe& ſomething which the former had not. But I think & 2 P. & M. 
the next act maketh the matter very clear if any doubt re- 
maineth on this. It enacteth, that in the caſe of offences 
therein enumerated touching the coin the offenders may 
be indicted, tried, convicted, or attainted by fuch-like 
« evidence,and in ſuch manner and form as hath been uſed 
« and accuſtomed within this realm, at any time before 
« the firſt year of our late ſovereign Lord King E. VI.“ 
Here the matter of evidence, which appeareth to be the 
only point then in contemplation, is plainly expreſſed and 
extended by name to the trial as well as the indictment ; 
and the very time when two witneſſes ficſt became neceſ> 
ſaty in both caſes is pointed out. | 

If the legiſlature did intend by the 8 act to take 
away the neceſſity of two witneſſes in all caſes of treaſon 
whatſoever, why did it not ſpeak as plainly as it doth in 
this? And on the other hand, if it was conceived that 
this was done by the general words of the former act, why 
1s it done in ſpecial caſes in terms ſo expreſs by this? 
The different penning of two clauſes in one and the ſame 
at, and alſo of two aQs depending at the ſame time, and 
which probably paſſed the royal aſſent bn the ſame day, 
convinceth me, that the legiſlature had in contemplation 
wo ' different objeQs, diſtinQ 1 in their nature and tendency 


* See. i in Ralf. Stat, i * 4 Ph, and Ma... 4 10. 7 8. 13. ; 
doth the * at large. + 
a 
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and accordingly made different proviſions reſpeAtively 


ſuited to the nature of each. 
In return to the ſtatute of King William. 
Though it fequireth two witneſſes to each treaſon, yet 


| 2 collateral fact, not tending to the proof of the overt- 
acts, may be proved by one. For this ſtatute confineth 


itſelf to the proof of the treaſon, the proof of the overt- 
as. And the ſtatutes of Z. VI. are confined to the evi- 
dence for proving the priſoner guilty of the offences char. 
ged on Am, which likewiſe muſt. — underſtood of overt- 


ats. 


This difference, 3 the 5 of overt · aS and 
of collateral facts, was taken by Lord Holt in the caſe of 


Captain Vaughan, who inſiſted and called witneſſes to 
prove, that he was a ſubject of France born in the domi 


nions of the French King. The counſel for the Crown 


called witneſſes to prove that he was born in Ireland. And 
his counſel inſiſting that there was but one credible wit- 
neſs to the fact, Holt ſaid, © That is no overt-aQ, if 


« there be one witneſs to "that i it is enough; there need 
«© not be two witneſſes to prove him a ſubject, but here 
5 are more.” His confeſſion was likewiſe given in evi- 


dence as ta that fact; but it appearing, upon croſs-exami- . 


nation, to have 3 made the night he was taken and 


1 Hale 304. 
Kel. 18. 
The caſe of 
Tong and 


when very drunk, and the fact of his birth in Ireland being 


abſolutely denied by him the next morning upon his exa- 


mination taken before a magiſtrate, little regard ſeems to 
have been paid to his confeſſion. - 
Tue caſe of a confeſſion made willingly and without 


violence is excepted in this act and in both the ſtatutes of 
E. VI. But there is a difference in the wording of theſe 
ſtatutes, which I have thought did merit conſideration fo 
far as to warrant a different conſtruQion of them. The 
words of this act are, **. unleſs the party ſhall. willingly 


„ without violence in open court confeſs the ſame.” The 


words in open court the ſtatutes of E. VI. have omitted. 
Theſe words ſeem to have been inſerted in order to carry 
the neceſſny of two witneſſes to the overt-aas farther 
than the ſtatutes of E. VI. were formerly thought to carry 
it. For the conſtruction of theſe ſtatutes hath been, that 
a confeſſion, "_ an examination of the party, taken out of 
Four! 


—_— nM Mt. Des am tc ae I IBS, CH nn 
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| quart: and before a magiſtrate er perſon . having authority 1 Chap. 3 
take. Juch. examination,” proved upon the trial by two wit- 
neſſes is evidence of itſelf ſufficient to convict, without 
farther proof of the overt · acts; for, ſay the books; ſuch 
. confeſſion putteth 4 2 out f the flatute it , ſatisfieth tur 
flatute; and by. confeſſion is not meant a confeſſion. before Eon 
the Judge upon the ng 3 arraignment, - but upon his 
ation before a og ſtrate ; for, ſaith, Cote, the z Inſt. 2c; 
ka uf without violence, mean willingly without any tor- 
ture, and the judge is never preſent at any torture, neither 
upon the priſoner's hs na was ever any ure 
offered. 
But in the year 1316 at ee among the 3 
preparatory to the trial of Francis Francia, at which the 
attorney and ſolicitor-genęral, aue , were to. conduct the 
proſecution the next day, lent their aſſiſtance, no regard 
ſeemeth to have been paid to the, authorities I have eited; 
of it was then agreed, that upon the foot of thoſe acts of 
E. VI. by confeſſion, is meant only a confeſſion upon the ars 
raignment of the party, which, it was * e to 4 2 
5 conui ion. . rer 2 5 : 
Upon the trial of Joh Berwick | in 1 746, this opinion, Bee gi 10% 
which, I confeſs, I had never beard of before, though 1 
believe ſome of the judges had ſeen it, was cited and, 
; WW much urged by the countel for the Crown ; and a MS. 
: report of it was produced ; of which. 1 ſoon afterwards was: 
0 favoured with a copy“. 
In the caſe of Francis Willis the counſel for the Clean $ 81. Tri, 2644 
called a witneſs to prove what the priſoner had ſaid to 285, 263, 263, 
him touching the ſhare he had in the treaſon he then ſtood 
charged with. The priſoner's counſel objected to this 
ſort of evidence, and inſiſted, that by this act no confeſ- 
on, except it be made in open court, ſhall be admitted in 
evidence. But the judges preſent were very clear, that 
ſuch confeſſion. is evidence admiſſible, proper to be left to a 
jury, and ill go in corroboration of other evidence to the 
overt-aQs;, though it might be fill a diſputable point, 
whether. a confeſhon out of court, proved by two witneſ- 
ſes, is of itſelf ſufficient to. convicl. Upon this laſt point | 
none of them, Except Chief Baron Ward, delivered —_ 


Evidence oſ a conſeſſion was holden ſoſficiert by the learn- 
Judges who ſat upon the commiſhon, in the north in the ſame 

ſummer, upon the authority of this opinion. | 

| dire N 


A. 
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Chap. m. Grit yon; his words are, . fall not 
< fopply the want ef « witneſs, there ſhall be trov' wit. 
* neſſes to the treafon notwithſtanding. But to fay it fhatf 
1 noe be of en in evidence, there is tio Front for it” 
Sir 7 —_— -The att A aamittec, that two wiinffes are 


_ neceffary 
SirRoberByre explicit ins faith, * He' (the priſmer) ſhall not be con- 


vide en # trial, without tu law ful witneffes, that is 


& the thing provided for. It was to exclude a precedent 
* that had been ſettled in Tongs cafe'” (the cafe already 
cited from KeJyng and Hale}, but it was not deſigned to 
« exclude all confeſſions. That was evidence at law, and 
. aways mult be (6. The defigtfof the 5 was to ex- 


« thade coofeſiions front having the force of a conviction, 


* yrifeſs it were in a court of record; and to prevent 2 
6 eonfeffion- proved by two witneſſes From being z fufft- 
eſent ground for 4 convidtion.” T 

In che argument in the caſe of Milli, the caſes of 
agen and of one Smith afar May were cited. Vas- 
| ian s cafe hath been already offer, Oey The cafe of 

bis Tracy Smith was at an admiralty-ſeſſion in June 7. An. upon an 

7  indiAthent for adhering to the Queen's enemies on the 
lied ſeas. He made Afenage his defence as Vaughan did; 
and his confe ſſion, that he was an Eugliſbman- born was holden 
to be admiſſible evidence by Trevor, Powell, Powis, Tracy 
aud Bury, though his counſel inſiſted on this act of the 
. 5th of King William. In that cafe it was faid by the 
court, that the 7th of King William was to prevent a con- 
fefſior being conchfroe evidence of the very overt. act, not 
to take away that ſort of evidence of collateral matters ; 
and Yaughan's caſe was cited and relied on. 


In truth, with regard to all collateral facts not condbe· 


ing to the proof of the overt- acts, I think we may ſafely 
lay it down as a general rule, that whatever was evidence 


at common-law is till / good evidence under the ſtatute; 


which, as I ſaid before, is confined to the Proof of the 

| overt-aQs. 9 1 8 
The reader ſees, that opi nĩons b deen various touch · 
ing the ſufficiency of this fort of evidence. But perhaps 
it may be now” too late to controvert the authority of the 


» [think Vanghnn's is the caſe cited i in Malle trial by the 


name of Ball. 
opinion 


des the confeffon. The folicitor is more 


a+ D | « 
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fs | 4 
— in 2, warranted as it hath been by later prece · Chap. a 


All I an6 on is, that the rule could“ never be car - 
Fred _—_— than that caſe warranteth, never farther than 
to a oonſeſſiun made during the ſolemnity of an examina- 
tum before a magiſtrate, or perſon having authority to 
take it; when the party may be preſumed to be properly 
upon his guard, and apprired of the danger he ſtandeth in. 
Which was an ingredient in the caſe of Francia, and of 
Cited in the on Francia's caſe; and in all 
| thoſe. already cited which came in judgment before the A 
tte of King. Willram. 

Por —— made to perſons having no au- 
thority-to: examine, are the weakeſt and moſt ſuſpicious of 
all evidence. Proof may be oo eaſily procured, words 
are often raiſ-reported, whether through ignorance, * 
tention, or malice, it mattereth not to the defendant, he 

is equally affected in either caſe; and they are extremely 
liable to miſ- conſtruction. And withal, this evidence is 
not, in the-ordinary courſe of things, to be diſproved by 
that fort of negative evidenee, by which the proof of plain 
facts may de and often is confronted. 

"The diſtinction I aim at between confeſſions mals upon 
an examination of the party by a magiſtrate or perſon 
having authority to examine, and haſty unguarded declara- 
| lions made in he hearing of perſons having no ſuch autho- 
rity, may probably reconeile what fell from the court and 
the King's counſel in Millis's caſe already mentioned, with 
abe opinion in Mauer r ſince, in the caſe of Wilks, no 
examination was had before a magiſtrate or perſon having 
authority to examine, as there was in the other. 

1 would got in any thing 1 have ſaid be underſtood to 
arraign the. proceedings in the caſe of Berwick, before men- 
tioned. He was found in a priſon aſſigned by the Duke, 
aſter che ſurrender, to the officers in the rebel-garriſon, 
and te none butt officers, whither he went with the reſt of 
them. He appeared among them and took the rank of an 
officer. Theſe faQs, tagether with his declarations, all 
proved by two witneſſes, were, I think, very properly con- 
ſidered by two learned judges. not as a bare confeſſign after 
the faQ, but as an evidence upon the ſpot and in the very 
| ſcene of aQtion. And with regard to the proceedings in 
"the north ae ni: mentioned, 1 doubt not the learned 
Q. 2 MOB 


Forteſcue de 
Laudibus &c. 
C. 22. 


3 Inſt. 38. 


Seck. 3. 


2 St. TI. 
* Coke. 


Ruſbwor h, 
Whitlock. 
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_ judges ek upon good grounds: 1 of 8 
caſe,” which I am not apprized of, being duly conſidered. 
The wording of theſe acts touching confeſſions, un- 
< leſs the party ſhall willingly and without | violence confeſs 
te the ſame,” ſuggeſteth a matter which I will juſt men- 
tion. The common-law knew of no ſuch engine of po- 
er as the rack or torture to furniſh the Crown with evi - 
dence out of the priſoner's mouth againſt himſelf or other 
people. It was, as Lord Coke Nr us, firſt brought 
into the tower by a great miniſter in the time of H. VI., 
directly, ſaith he, againſt law, and cannot” be juſtified by 
any uſage.” But in fact it was practiſed, though I'wvelieve. 


ſparingly, and never, ſaith King Fames*, but en of 


high treaſon; for more than a century afterwardst. 
25 Thie accounteth extremely well for inſerting the 50 f 


_ 407tf60ut violence, in the ſtatutes of E. VI. I cannot ſo and 


weden * 1 in that of King William. 
rer. 9 This 480 in ſubſtance followeth the as 


Which had alread y taken place with regard to the neceſſity 


of two witneſſes to the ſame treaſon, hut it goeth farther ; 
and, leſt the priſoner ſhould be. ſurpriſed / or confounded 
by a multiplicity and variety of. facts, which he is to an- 


dee K. Famer's premonition, edit. 1609, þ r 
th At the rial of the Earls of F/ſex and e the At- 
neral * extolleth the great clemency of her Majeſty to- 


Whos 1 eonſpirators, that none of them were put t the rack 


ar torture; and acknowledgeth the goodneſs ef God towards her, 
and bis juſt judgment upon the priſoners, that the truth had been 
revealed by. 5 witneſſes avithout rack or torture of any of them. 

A ftrain of adulation, to ſay no worſe of it, nauſeous and ſor- 
did, highly unbecoming a gentleman of the profeſſion ; eſpecially 
one who well knew, and hath informed his readers, that any 


kind ef tottare in that eaſe would have been utterly illegal. 


When Felton upon his examination at the couneil-board de- 


elareo, as be had always done, that no man living had inftiga- 
ted bim t© the murder of the Duke of Buckingham or knew of 


his. DS, the Biſhop of London ſaid to Tag If you will 
not confeſs you uf go to the rack.” The man replied, 1 
« it muſt be 16, 1 know not whom ! may accuſe in the extre- 
* mwity of ihe” torture, Biſhop Laid perhaps or any Lord at 
<<" this board. Ms Sound ſenle in the mouth of an enthuſiaſt and 


a rum̃an! 


Lud cut propoſed the rack, che matter was ſhortly de- 


bated at the board, and it ended in a reference to the judges 3 
who unanimouſly reſolved that the rack cannot be legally uſed. 


ſwer 
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frer upon the ſpot, .it/ enaQeth, © That no evidence Flap. ut. 
4 ſhall be admitted or given of any overt- act that is not 
« expreſly laid in the indictment agaipſt * perſon "2 

« perſons whatſoever.” (ect. 8.) | 

The ſenſe of this clauſe I take to be, that no overt-a@t L 
amounting 10 4 diſtinct independent charge; though falling, FE 

under the ſame head of treaſon, ſhall be given in evi- 
dence, unleſs it be expreſly laid in the indiQtment ;-- but 
ſtill, if it amounteth to a direct proof of any of the overt- 
acts which are laid, it may be given in e of ſuch, 
overt - acts. ; 

In the caſe of Ambroſe Rol wood, who. was indiQed for 4 St. Tri. 
compaſling . the death of the King, two of the overt-aQs | 
charged were, that he and others met and conſulted the h 

proper means for way-laying the King, and attacking 
him in his coach; and alſo that they agreed to provide 
forty men for that purpoſe. The counſel for the Crown F 
offered to give evidence, that the priſoner produced to 
one of the conſpirators a liſt of the names of a ſmall party 
which was to join in the attempt, and of which he was 
to have the command, with his own name at the head of 
the liſt as their commander. This evidence was oppoſed 
by the priſoner's counſel, becauſe the circumſtance was 
not charged in the indiftment ; and this clauſe of the att 
was much preſſed. But the court ſaid, that this circum- 
ſtance, "if proved, amounting to a direQt proof of the 
overt-aQs which were laid, viz, the meeting and conſult - 
ing how to kill the King, and their agreeing to provide 
forty men foi that purpoſe, and falling under the ſame 
ſpecies-of treaſon, was very proper to be given in evi- 
dence. And in Major Lowicl's caſe they declared, that bia. 
if the circumſtance of providing forty men had not ben 
laid, it might notwithſtanding have been given in evi- 

| dence ; for it was a direct proof of the firſt overt-gQ, 
viz, the meeting and conſulting the proper means to kill 
the King. | 

The ſame rule was laid down in the caſe of Mr. Layer. s St. Tri. 
His correſponding with the pretender, though not laid, 
and though made treaſon by the 12th.and 1 3th of King 
William, was given in evidence; for it direAly tended to 


prove one overt- 70 that WAS laid, viz, His conſpiring 
9 to 


EET IE. 


My Report, 9, 
22. 


the high ſea, the overt-a& laid was his cruming on the 
| King's fübjects in a veſſel called te Loyal Climurty : the 
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to gepoſe me King and te Place the i the 
throne. '” The like rule was given in the (cafes of phe 


and apt 4 Wedderburn pt the Aer ones: oo 


Surry 1 1 
On 15 Uber hand, . the caſe/-of Captain: Favghan, 
upon an indiEment for adhering to the King's enemies on 


counſel for the Crown offered evidence to prove, that he 
had, ſome time before, cut away the:cuſtom-honſe barge, 
and had gone a-cruizing in her. This evidence was 


. -oppoſeq by the priſoner's counſel, and, after ſome de- 
bate, rejeded by the court. For, were it true, it was no 


ſort of proof, that the priſoner had cruiaed in % 'Loyal 


Clencarty; which was the only fact be was then to anſwer 


f nal proſecutions that is foreign to the point in iſſue, is 


„ 
The rule of rejeAing all manner of evidence i in-crimi- 


founded on ſound ſenſe and common juſtice. For no man 
is bound at the peril of life or liberty, fortune or reputa- 
tion, to anfwer at once and unprepared for every action of 


his life. Few even of the beſt of men would chooſe to 


be put to it. And had not thoſe concerned in ſtate-proſe- 
cutions, out of their zeal for the publick ſervice, ſome- 
times ſtepped over this rule in the caſe of treaſons, it would 
perhaps have been needleſs to have made an expreſs pro- 
viſion againſt it in that caſe; ſince the "common-law. 
grounded on the principles of natural Juſtice hath made Hs 


like proviſion in every other. 
The clauſes in the ad, which do not fall 8 W 


of the heads 1 Have ſpoken y_ come now to be confi. 


| dered. Py OY e. / 


$8. 10. 


"IN 10. The NEE op "_ feQion REM provi- 
ſion for a more equal and indifferent trial of Peers and 
Peeteſſes in caſes of treaſon and miſpriſion. The miſ- 


chief recited is, That in the trial of 4 Peer or Peereſs THE 


MAJOS VOTE I. ſufficient for condemnation or acquittal; 
whereas, ſaith the act, in the trial of a commoner a jury: 
of twelve freeholders muſt all agree in their uerdict. I 


99 this was not the real We, met the _ 
on 
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itſelf is open to the ſame. The major vote is ill ſufficient Clap. Il. 
and muſt be ſo; and if the method of trial in the-court of 
the Lord High Steward was in contemplatian, as I cog- 
 ceive it was, yet even there, though the major vote is ſuf- 
ficient, the majority muſt conſiſt of Zwwelve ar more. (Kel. 56.) 
The real miſchief, cautiouſly paſſed over, I take to 
have been, that in the trial of a Peer in the court of the 
' High Steward the Peers triers were a ſelett number re- 
turned. at the nomination of the High Steward, and the Moo. pl. 849. 
riſoner 15 in every caſe debarred the benefit of a chal- ( lat. 156,b.) 
12 — This was the real miſchief, and it was in many | 
caſes ſeverely felt. Accordingly the act applieth the pro- 
er. remedy; for it enaQeth, * That upon the trial of any 
Peer or Peereſs for treaſon or miſpriſion, all the Peers 
ho have a right to fit and vote in Parliament ſhall be 
& ſummoned twenty days before the trial to appear af ſuch 
„ trial; and that every Peer ſo ſummoned and appearing 
4 ſhall vote in the trial of ſuch Peer or Peereſs,” having | 
fiſt taken the oaths appointed by the act“. | 
The next clauſe provideth, That neither this act f 
e nor any thing therein contained ſhall any way extend 
& or be conſtrued to extend to any impeachment or other 
p gots in Parliament in any kind. whatſoever.” * 
2 
The words of the laſt clauſe are very general, and 5 
ſeem to exclude every proceeding in ful Parliament for BF, 
the trial ofa Peer in the ordinary courſe of juſtice. But 
that conſtruction was rejected in the caſes of the Earls of 
Kilmarnack and Cromartie and of the Lord Balmerino ; and 
accordingly. all the Peers and Lords Spiritual were ſam- 
moned ; and thoſe Lords who appeared having taken the 
oaths appointed by the act, the biſhops upon the day the 
trial came on, after making the uſual proteſtation, with- 
drew; and the priſoners, before their arraignment, were 
ioformed by the High Ste ward, that they were ** to 
* benefit of this at in its full extent. | 


* few che 8 A the L 8 Commons. upon 
this clauſe in Kennet's 3d vol. p. 625. b Houſes — no un- 
derſtood the clauſe to refer ro the 814 of a Peer i in che court of 


the Lord H * * 


The 


W | 
4 
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| Cen . The men the Lords Spiritual to the trial of thoſe 


Lords was, 1 apprehend à prudent caution, in order to 
- obviate a doubt, that might 'otherwiſe, at that critical 


time; have nriſen from the words of the ſtatute, which, as 
l before obſerved, are very general, But, general: As they 
| are, do not conceive that they.made that meaſure, though 


extremely prudent,” abſolutily and Indiſpenſably neceſſary; 


for general words in a ſtatute muſt be controuled by the 


apparent intent of the legiſlature; they muſt in conſtruc- 


tion be adapted to caſes then in contemplation, and to 
every other proviſion in the ſtatute, ſo as to render the 
Whole one uniform conſiſtent rule 


will now in afew words: apply this obſervation to the 


5 preſent « caſe. - © | . 


The act provideth, that every Peer ſo dine and 


-appearing ſhall vote in tie trial. By voting in the trial 
muſt, as I apprehend, be meant voting throughout the trial, 
voting as à competent judge in every queſtion that ſhall 


ariſe during the trial; and above all, in the grand quef- 
tion 'for condenrination or acquittal. Now upon this laſt 


queſtion the biſhops cannot vote; though it hath been 


reſolved, and practice hath eftabliſhed the rule, that in a 
proceeding: in full 'Parliament in a caſe of blood, they 
may, if they chooſe it, vote upon all previous queſtionsꝰ. 


But in a proceeding in the court of the High Steward, 


which, I conceive, this clauſe of the ſtatute had principally 
in contemplation, and to which no mere ſpiritual Lord 
was ever ſummoned or could be, no queſtion but for ac- 
quittal or condernnation is the Tubje& of any vote; for 


in all points of law or praQtice the High Steward giveth 


the rule as ſole” judge in the court. 
'To eri this head, the act may, with propriety 


enough, be ſaid to regulate the proceeding i 1n'both courts, 
that of the High Steward and that in full Parliament; but 
it doth not alter the nature and conſtitution of either. 


Conſequently, it doth not give the Lords Spiritual any 
right in caſes of blood, which they bad not before; what 


1 09 ſoever men of aterſoping buſy talents 7 may 


* See the Lords FREY I 3th and 34th 1679,. in the 
caſe of Lord Danes and the popiſh Lord ds. Mey 79, 
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dent; which, as I ſaid before, is founded in great wiſdom 
for obviating doubts, which might have ariſen; and pro- 
ceeded from the ſame prudential motives from which the 


acts T have already cited for ſaving the rights of the Peer- See Sec. 3 of 


249 
hereafter be tempted to draw from it, or from this prece · Chap. iI. 


did. The meaſure in both caſes was extremely * this chapter. 


but not of W 9 55 indiſpenſable neceſſity. - 


ger, 11. By the 5th and 6th ſections of the TI no Sc. 11. 


proſecution ſhall be for any of the treaſons or miſpriſions 


within the act, committed in England, Wales, or Berwick - - 


upon T7 weed, unleſs the bill of indiftment be found within 
three years after the offence committed; ſave in caſes of 
aſſaſſination attempted on the perſon of the King by poĩ- 
ſon or otherwiſe. —_- 

This limitation is by the letter of the act confined to 
the ſouthern parts of Great Britain, and before the union 
it could not be otherwiſe. But I conceive, that by the ge- 
neral tenor of the 7 An. it is extended to treaſons of the 
like kind committed in Scotland: it was ſo underſtood at 
the time of the rebellion in 1915; and therefore after all 
the proceedings upon the ſpecial commiſſions in England 


were over, another ſpecial commiſſion went into Scotland 


merely for the finding bills of inditment in the proper 


counties and ſtewarties, in __ to prevent the limitation 


| taking place. 


ener r 1 Un e ole the wed bn dg TR: 1 
of Q. Anne,, which I before hinted at. The r 1th ſection of 7 An. c. 21. 
i that act provideth, That when any perſon is indicted for 


high treaſon or miſpriſion of treaſon, a liſt of the wit- 


* neſſes that ſhall be produced at the trial for proving the - 


„ ſaid indictment, and of the jury, mentioning the names, 
4 profeſſion and place of abode of the ſaid witneſſes and 
„jurors, ſhall be given at the ſame time that the copy of 
„the indictment is delivered to the party indicted; and 


© that copies of all indictments for the offences Nr 


« with ſuch liſts ſhall be delivered ten 'days before the 


„ trial, and in the N of two or more credible ; 


56 witneſſes. 


. This 


* 
* . 


** 


% % 
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WM PRs This 8 will, as the caſe pow ſtands, take place 
=_-- | upon the death of the pretender, Whether it may "ke 
© proper to poſtpone. the effeßt of it to the death of 


See 17 Ces. Il. ſons, upon the ſame motive that the clauſe in this 
the corruption of blood upon an, attainder for 


be 5 _ touching 


ther it ſhould be ſuffered to take place at all, muſt be 
ſubmitted to better judgments. But ſome objections have 
occurred to me, which 1 will mention. 


(See Geo. m. No proviſion is made with regard to the treaſons . 


c. 53, . 3) comprehended within the general purview of the 3th of 
King William or by name excepted out of it. The words 
of the af, © Indicted for high treaſon or miſpriſion of 
* 4reaſon,” are large enough to tate in all manner of high 


treaſons and miſpriſion of treaſon, and undoubtedly they 


will be ſo underſtood; for this act will be conſidered as 
one of thoſe which merit a liberal conſtructiqn. 


When this clauſe ſhall take place no high treaſon or 


miſprifion of treaſon, nat even thoſe concerning the coin, 
can Eu be tried in the circuit, nor at the Old Bailey, 
hag ca delay and double expence ; for the copy of 

is cannot be delivered before it is found by 
1 . jury, they male the bil preferred ta them an 


indiQment . by finding it; and ten clear days, excluſive 


q of the 3 delivery and the day of trial, and of inter- 
3 vening Sundays, which is the preſent practice founded on 
3 the 7th of King William, will carry the affair much . 


Pong the time allowed for any aſſives or ordinary gaol- 


=. __ . delivery in the kingdom. 

I furniſhing 12 — priſoner with the n proſe 
+ =: ſions, and 3 of abode. of the witneſſes and 

= - long before the trial may ſerve many bad 3 jury 


are too obvious to be mentioned. One good purpoſe, and 


but one, it may ſerve. It giveth the priſoner an opportu- 
nity of informing himſelf of the character of the witneſſes 


and jury. But this ng advantage will weigh very little 
bo: 


in the ſcale of juſti ſound policy, againſt the many 


bad ends which may be anſwered by it. However, if it 


weigheth any thing in the ſcale of juſtice, the Crown is 
intitled to the ſame 3 of ſifting the charaQer of 
the priſoner's witneſſes, ; 


— 


h treaſon hath been poſtponed to that event; or indeed, 


'»»„ CI Goa © es at. en 2 — a US. 


| Equal | 
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Equal juſtice is certainly due to the Crown and the Chap. 111. 


publick. For let it be remembered, that the publick is 


deeply intereſted in every profecution of this kind that is 


well founded. Or ſhall we preſume that all the manage- - 


ment, all the practiſing upon the hopes or fears of wit- 


neſſes lieth on one ſide? It is true, power is on the ſide Þ + 


the Crown. May it, for the fake of the conſtitutional 


rights of the ſubjeQ, always remain where the wiſdom 


of the law hath placed it! But in a Government like our's 


and in a moſt changeable climate, power, if, in criminal 


proſecutions, it be but ſuſpected to aim at oppreſſion, 


generally diſarmeth itſelf, It raiſeth and giveth counte- 


nance to a ſpirit of oppoſition, which falling in with the 


pride or weakneſs of forge, the falſe patriotiſm of others, 


and the ſympathy of all, not to mention private attach- 
ments and party-conneQtions, generally turns the ſcale to 
the favourable ſide, and frequently againſt the. juſtice of 
the caſe, | a 8 | 


END, OF THE DISCOURSE ON HIGH TREASON. 
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"INTRODUCTION 
10 Tas, 
CITY on. HOMICIDE. 
Fase ue law touching homicide under 


the folloing diſtinctions. 
It is either occaſioned by evident, which human) bes- 


Ori js funded. in Here... 


Or in neceſlity. - 
ine t e a baden tae? hieb; 


through the PIERS e 


initmiey. x | 
or it is funded in malice. | PT PEA OH ET 


-Bubore 1 proceed to theſe — 1 ti proper 0 


prethile/a few things. _— 


1, In every charge of murder, the fa? of killing ben 
ff f prove, all the circumſtances of accident, neceſſity, 
or infirmity are to be ſatisfaQorily proved by the priſoner, 
unleſs they ariſe out of the evidence produced againſt him ; 


for the law preſumeth - the fact to have been de in (Ld. Ram, 
malice, until the contrary appeareth. And very right it is, 1493 5 


that 5 law ſfiould ſo preſume. The defendant in this 


inſtance ſtandeth upon jut the ſame foot that every other 


deſendant doth: the matters tending to juſtify, excuſe, 
or alleviate, muſt appedr i in evidence before he can avail 


| bimſelf of them. 


In eve caſe als the point turneth upon the 
ee” whether the . homicide was committed wilfully 


: 720 maliciouſly, or under circumſtances juſtifying, . excu- 


or alleviating ; the matter of fact, viz. whether the 


R fr alledged by way Y juſtification, excuſe, er alleviation are 


AF 
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true, is the proper and only province of the jury. But 2 þ 1 
whether, upon a ſuppoſi ſition 5 the truth of fats, ſuch ho; (La Raym. _—_ Ro 
micſde be juſtified, excuſed, or alleviated, muſt be ſub- 1493 | ) 4 
mitted to IE judgment of che e for the conſtruc- oh Lt 

- | tion | 
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views fy puſteth upon fats ſtated 41 agreed, or 


found by a jury is in this, as in all other caſes, undoubt- 


 edly the proper province of the court. In caſes of doubt 


andreal difficulty it is commonly recommended to the jury 


to ſtate facts and circumſtances in a ſpecial verdiQ. _ But 


Where the law is clear, the jury, under the direQion of 
the court in point of law, matters of fact being ſtill left to 


1 

— ISR 
=. 
4. 


their determination, may, and, if they are well adviſed, 
Oe will On 2 8 7 5 . e ape to * 


Ad 8 jupe non reſpondent ze 


3. When the law maketh uſe of the term Malice 
eferethought as deſcriptive of the crime of murder, it is 
not t be underſtood in that narrow reſtrained- ſenſe, to 
which the modern uſe of the word Malice is apt io lead 
one, a principle of maleuolence to particulars; for the law 
by the term Malice in this inſtance meaneth, that the fact 
hath been attended with ſuch circumſtances as are the or- 
dinary ſymptoms of a wicked, depraved, malignant ſpirit. 
In the caſe of an appeal of death, which was antiently 
the ordinary method of proſecution, the term Malice is 
pot,-as l remember, made uſe of as deſcriptive of the of- 
fence of murder in contradiſtinQtion to ſimple felonious 
homicide. The precedents charge, that the faQ was done 

nequiter & in felmid, which fully taketh in the legal ſenſe 


of the word Malice. The words per malitiam and malitioss 


our oldeſt writers do. indeed frequently uſe in ſome other 


| caſes; and they conſtantly mean an action flowing from 
2 wicked and corrupt motive, a thing done malo animo, 
mall conſcientid, as they expreſs themſelves. Of which many 


inſtances might be given. I will mention one or two. 


The method of proceeding in antient times in a caſe 
of robbery or larceny, where the ſtolen goods were found 


upon the defendant, was, that if he alledged that he bought 


| De Corona, £5 
3% C7. 


* 
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Hl on the ſame 9 after Rating the caſe of . 


them of another, whom he named and vouched to war- 


ranty, the vouchee, if he appeared and entered into war- 2 


ranty, was to ſtand in the place of the defendant pro bono 


nab. Bratton ſpeaking of this matter ſaith, intrat 
© in deſenſionem & warrantum aliquis malitiose 
r fraudem E per mercedem, ficut campio conducti- 


the 2 


„or- HOMICIDE. 


he hired champion in Bratton s words, putteth another 


ſimilar to it. A perſon in holy orders entereth into war- 
ranty for hire, but refuſeth to take his trial before lay 
judges propter privilegium clericale. In this caſe, faith he, 
the warranty availeth nothing, Et clericus gaolæ pro 
« malitil cammittetur & redimatur.” _ 
The legiſlature hath likewiſe frequently uſed the terms 
malice and maliciouſly in the ſame general ſenſe, as denoting 
4 wicked, perverſe, and incorrigible diſpoſition. 


The ſtatute de malefaFtoribus in parcis reciteth, that 2: E. I, ſtat. 2; 


thoſe treſpaſſers did frequently refuſe to yield "themſelves 
do juſtice 3 © Immo malitiam ſuum exequendo & continuando” 
did fly or ſtand upon their defence. 


The 4 and 5 Fh. and M. enadteth, That every per⸗ . 4. 


10 ſon that ſhall maliciouſly command, hire, or counſel any 
* perſon to do any robbery—and being arraigned ſhall 
« ſtand mute of malice.” The word in both parts of the 
aQ plainly importeth in general a wicked, perverſe, and 

incorrigible difpoſition. 
Numberleſs inftances of the like kind might. be pro- 
Pe which I doubt not every attentive reader hath ob- 
ſerved. But theſe are ſufficient. 


In the ſame latitude are the words * af rethougiht to 


be underſtood in the ſtatutes which ouſt clergy in the caſe 
of wilful murder. 'The malus animus, which is to be col- 


lected from all circumſtances, and of which, as I before 


ſaid, the court and not the jury is to judge, is what bring- 
eth the offence within the denomination of wilful malici- 


ous murder, whatever might be the immediate motive to 


it; uhr ther it be done, as the old writers expreſs them- 


ſelves; i Ir4 vel odio, vel cauſd Lucri,” or from Be other f 


wicked or miſchievous incentive. 
And I believe moſt, if not all the 68 which in our 


en are ranged undet the head of implied malice, will; ik 


carefully. -udverted to, be found to turn upon this ſingle 


point, that the fact hath been attended with fuch circom- - 


ſtances as carry in them the plain indications · of an heart 
regardleſs of ſocial duty and fatally bent upon miſchief“. 


Te word malitia is uſed in the fame general ſenſe in the 5 


beſt Roman authors and in the civil law, (See Caloin's lexicon 
jurid. or indeed any other approved dictionary. Verb. Maſitia.) 
But I think ie much ſaſer to conſult our own books for the ſenſe. 


of terms made uſe of in our law. See Lord Raym, 1487. and - 


Kel. 125. 127, (and Stra, h 


"of pos Bs 


2ſt $6. 
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3 1 OY.” now to the ſeveral ſpecies of homie, us they | 
fa * * —— before as 
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emieids a HOY Aidan, which khan | 


Prudence could not foreſee or dons * 
 perly called Chance-medley. | 


T5 ſpecies ie W es a man 883 
lawful act without intention of bodily harm to any 
perſon, and uſing proper caution to prevent danger, un- 
fortunately happeneth to kill. A variety of caſes coming 
within this deſcription of homicide involuntary and 
merely accidental have been put by the writers on the 
18 which it is not neceſſary for me to repeat in this 
place. It will be of more general ſervice to ſtate the ſe- 
veral reſtrictions and limitations, under which this rule is 
to be conſichered, which will . the 1 true extent. * it 
better underſtood, | 


. 


. . In * to bring the caſe within this "I 
ſeription, the act upon which death enſueth muſt be law- 
ful. For if the act be unlawful, I mean if it be nalum in 


fe, the caſe will amount-to felony, either murder or man- 
daughter, as cireumſtances may vary the nature of it. If 


it de done in, proſecution. of a felonious intention it will 


be murder, but if the intent went no farther than to com- 


mit a bare treſpaſs, manſlaughter. 'Ebough | confeſs Lord 
Coke ſeemeth to think otherwiſe. _ 
| Edo not intend to enter into a long detail of caſes fall- 

og withia this rule, er any others which I ſhall lay down; 

I will content. myſelf with a ſew plain inſtances. For I 

have neither leiſure nor inclination to give the teader a 

common · place of what other writers have ſaid. My de- 

figs, as far as I am able, to reduce every ſubje& I treat 


_ of to its principles; and the caſes I cite are intended merely 


Ket: 177. 


St. Tri. 222 


. way of illyſtration. 
A. ſhooteth at the poultry: of B, and by accident Killer 
a mans if - ane intention was * ſteal te l which 
muſt 


3 N 


4 


4 


„er #0uromwn.- 4 
mat be collected from circumſtances, - it will be wpündler Chap, I "_ 
by reaſon of that felonious intent; but if it was done wan- 

tonly and without that intention it wil be Oy. man- 
laughter. hs | . 

The rule IJ have laid down ſuppoſeth, that the 20 from 
which death enſued was malum in ſe. For if it was barely 
malum "prohibitum, as ſhooting at game by a perſon not 1 Hale 475, 

qualified by ſtatute-law to keep or uſe à gun for that pur- 

_ poſe, the caſs of a perſon ſo offending will fall under the 
fame rule as that of a qualified man; for the ſtatutes pro- 

hibiting the deſtruction of the game, under certain penalties, 

- will not, in a queſtion of this kind, enhance the accident 
e its intrinſick I. e e 


„Srpr. 2. Death enfuing from accidents e = > 
fi ports and recreations, ſuch recreations being innocent and 
allowable, falls within the rule of excuſable homicide. 
Lord Hale indeed ſeemeth to be of opinion, that perſons E 
playing at cudgels or foils, or wreſtling by conſent, if TT 
death enſueth from a blow, puſh, or fall given to thoſe 
exerciſes, ought to be excepted out of this rule. This : I 
- opinion he groundeth upon a principle very true when p_- | 
perly applied; but he ſeemeth in this place, I ſpeak it f 
with great deference, to be miſtaken in the application of 
it. He, faith the learned judge, that voluntarily and 
& knowingly intends hurt to the perſon of a man, though 
* he intend not death, yet if death enſues, it excuſeth not 
« from the guilt of murder, or manſlaughter at leaſt; as 
6 if A. intends to beat B. but not to kill him, yet if death 
c enſues, this is murder or manſlaughter, as the circum- 
« ſtances of the caſe happen. 2 
If A.-intendeth to beat B. in anger or from preconceived 
malice, and death enſueth, it will doubtleſs be no excuſe, 
that he did not intend all the miſchief that followed. For 
what he did was malum in ſe, and he muſt be anſwerable 
for the conſequence of it. He certainly beat him with an 
intention of doing. him ſome bodily harm, he had no other - 
intent, he could have no other; he is therefore anſwer- 


able for all the harm he did. But is this the cafe of per- "Ep *Y 
ſons who in perfect ſriendſnip engage by mutual conſent _ 
in any of thoſe. recreations for a trial of ſkill or man- 1... 
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©  Chap.l.- hood, or for improvement in the uſe of their weapons ? 
1 Hlere is indeed the appearance of a combat, but it is in 
reality no more than a friendly exertion of ſtrength and 


* dexterity for the purpoſes I have mentioned. And, which 
3 | _ taketh the caſe out of the general rule laid down by the 
l 8 learned judge, and entirely diſtinguiſheth it from that he 


242 putteth by way of illuſtration, Bodily harm was not the 
motive on either fide. I therefore cannot call theſe exer- 
cifes.unlawful ; they are manly diverſions, «they tend to 

give ſtrength, kill, and activity, and may fit people for 
defence, publick as well as perſonal, in time of need. 
I I would not be underſtood to ſpeak here of prize-fighting 
„ and publick boxing - matches, or any other exertions of 
courage, ſtrength and activity of the like kind, which are 
exhibited for lucre, and can ſerve no valuable purpoſe ; 
3 but on the contrary encourage a ſpirit of idleneſs and de⸗ 
I 5 bauchery; for theſe diſorders will, I conceive, "To _ 
AY ga quite different conſideration. 
As to playing at foils, I cannot ſay, nor was it ever 
ſaid that 1 know of, that it is not lawful for a gentleman 
to learn the uſe of the ſmall-ſword ; and yet that cannot 
be learned without praQtiſing with foils. The learned 
judge in the paſſages laſt referred to citeth two caſes 
=_ againſt this exerciſe. The firſt is not particularly tated, 
= - - and therefore I ſay nothing of it. The other, Sir Foln 
. _— Chicheſter” s caſe, doth not in my opinion conclude to the 
point in queſtion; for there was in fa no playing aT 
' FOILs in that caſe ; Sir John paſſed at his ſervant with his 
* ſword in the ſcabbard, he parried with a bedſtaff; and in 
the heat of the exerciſe the chape of the ſcabbard flew off, 
and the ſervant was killed by the point of the ſword. Sir 
Jol dught not to have uſed a deadly weapon with ſo lit- 
tle caution. The chape was likely enough to be beaten 
oa in the violence of the play, and if that ſhould happen, 
death, or ſome great bodily harm muſt enſue. He did 
not uſe that degree of citcumſpection which common ht ; 
- "dence would have ſuggeſted ; and therefore the fact, 
| circumſtanced, might well amount to manſlaughter, — 
the exerciſe itſelf nh; Ove. F nocd have been 
1 otherwile lawful. 


| The | 
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The learned judge mentioneth the caſe of publick 
jouſts and tournaments without the command' of the 
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Ring, as falling within the ſame rule with the exerciſes 
juſt mentioned: but the caſes differ greatly; for publick 


jouſts and tournaments drew a great concourſe of high 


ſpirits and warm blood into the field,” aſſemblies not al- 


ways conſiſtent with the publick tranquility, and ſeldom end- 
ing without ſome bloodſhed. And for that reaſon I preſume 
it was, that even in thoſe days of chivalry they were 
deemed unlawful aſſemblies, unleſs by ſpetial nean from 
the Crown. 
| A man at the diverſion of cock-throwing at ſhrovetide, 8. 


See Madoz's 


Baronia An- 
glica, lib. 3. C. 


which hath too long prevailed, miſſed his aim; and a 


child looking on received a blow from the ſtaff, of which 
he ſoon died, I once in the circuit ruled it manſlaughter. 
It is a barbarous unmanly cuſtom, frequently productive 


of great diſorders, er to the e and ought 


to be ne 


sev. 3. If an ation unlawful-in itſelf be done de- 
liberately and with intention of miſchief or great bodily 
harm to particulars, or of miſchief indiſcriminately, fall 
it where it may, and death enſue againſt or beſide the 
original intention of the party, it will be murder. But if 


SeR. 3. 


ſuch miſchievous intention doth not appear, which is mat- 
ter of fact and to be collected from circumſtances, and the . 
act was done heedleſsly and incautiouſly, it will be man- 


Navghter 3 not accidental death, becauſe the act upon 
wh death enſued was unJawful.. 

Upon this head I will mention a caſe, which, through 
-the ignorance ar lenity of juries, hath been ſometimes 


brought within the rule of accidental death. It is where 


a blow aimed at one perſon lighteth upon another and 


killeth him. This in a looſe way of ſpeaking may be call- - 


ed accidental with regard to the perſon who dieth by a blow 
not intended againſl HIM. , But the law confidereth this 
caſe in a quite different light. If from cireumſtances it 
-appeareth, that the injury intended to 4, be it by poiſon, ? 
blow, or any other means of death, would have amounted. 


to murder ſuppoſing him to have been killed by it, it will 


| ande to the ſame offence if B. happeneth to fall by the 
8 


(Plowd. 473. 
9 Co. 81. Kel. 


111 5131, 132.) 2 


_ 
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Chap. L fame means. Our books ſay, that in this caſe the malice 
egreditur perſenam. But to ſpeak mote intelligibly, where 


the injury intended againſt A. proceeded from a wicked, 


murderous, or miſchie vous motive, the party is anfirers- 
ble for all the conſequences of the action, if death enſueth 
from it, though it had not its effe & upon the perſon whom 
he intended to deſtroy. The malitia I have already ex- 
plained, the heart regardleſs of ſocial duty and deliberately 
bent upon miſchief, and conſequently the guilt of the 
LO GaN party is juſt the ſame in the one caſe as in the other. On 
5 ws the. other hand, if the blow intended againſt A. and light- 


5 ing on B. aroſe from a ſudden. tranſport of -paſſion, which 
# in caſe A. had died by it would have reduced the offence to 
. manſlaughter, the fact will admit of the ſame alleviation 
-. IF: 8s voi happen to fall by it. 1 
Sect. 4. ene 4: At is not eien chat che 48 upon N 


death enſueth be lawful or innocent, it muſt be done in a 
proper manner and with due caution to prevent miſchief. 
Parents, maſters, and other perſons having authority in 
foro domeſtico, may give reaſonable” correction to thoſe 
| under their care and if deach enſueth without their fault, 
it will be no more than accidental death. But if the 


M (1 Hale 454.) correction exceedeth the bounds of due moderation, either 


34 


in he meaſure of it or in the inſtrument made uſe of for 

that purpoſe, it will be either murder or manſlaughter ac- 

cording to. the circumſtances of the caſe; If with. a cud- 

gel or other thing not likely to kill, though improper 

Comb. 408. for the purpoſe of correction, manſlaughter. If with a 
1 Hale 474 dangerous weapon likely to kill or maim, due regard 
Kei 64, 133: being always had to the 85 and firength of the party, 
murder. th 
This rule 8 das: caution ought to be _ con- 
ſidered by all perſons following their lawful occupations, 
eſpecially ſuch from whence danger may probably ariſe. 
WMorkmen throw ſtones, rubbiſh, or other things from 


5 — ©... houſe in the ordinary courſe of their buſineſs, by which 


„ perſon underneath happened to be killed. If they look 
| ____ _ out and give timely warning beforehand to thoſe below, | 

it will be accidental . at without ſuch caution, it - 
„ | "= T1 will 


- 


— 


* 
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Hill amount to manſlaughter at leaſt. It was a lawful Chap. 1. 
13 5 Hale 472, 


act, but done in an improper manner“. 


It is indeed ſaid in Kelyngt, that if this bo 3 in the 5 Pe. 40. 


ſtreets of London or other populous towns, it will be man- 
ſlaughter notwithſtanding the caution I have mentioned 


is uſed. But this will admit of ſome limitation. If it be 


done early in the morning, when few or no people are 
ſtirring, and the ordinary caution. is uſed, I think the 
party is excuſable. But when the ſtreets are full that will 


not ſuffice z for in the hurry and noiſe of a crowded _ 


ſtreet few people hear ghe were or ſufficiently attend 
10 it. f 


kill. If he ſaw or had any timely notice of the miſchief 
likely to enſue, and yet drove on, it will be murder 7 for 
it was wilfully and deliberately done. Here is the heart 
regardleſs of ſocial duty, which I have already taken no- 


tice of. If be might have ſeen the danger, but did not 


lock before him, it will be manflaughter for want of due 


Circumſpection. But if the accident happened in ſuch a 


manner that no want of due care could be imputed to the 


driver, it will be accidental death, and the driver will be 5 


excuſed. . 
I need not ſtate more * by. way of illuſtration under 


thy head; theſe are ſufficient. But I cannot paſs over one 


A perſon driving a cart or other carriage happenech 4% 1 2 _ 


; reported by. Kelyng, becauſe I think it an extremely hard Kel. 47 


caſe, and of very extenſive influence. A man found a piſ- 


tol in the ſtreet, which he had reaſon to believe was not 


loaded, having tried it with the rammer; he carried it 


home and ſhewed it to his wife; and ſhe ſtanding before 


him he pulled up the cock, and touched the trigger. The 
piſtol went off and killed the woman. TING was ruled 
mae | 


It appeareth, that the learned de. was not ſatisfied. Juſt Holt, 


_ the judgment. It is one of the points he in the 


Preface to the e recommendeth to farther conſidera- 
tion. 


Admitting that the judgment was arialy legal, it v,. 


to ſay no better of it, ſummum jus. 
I cannot help ſaying, that the rule of law [I * been 
e in this place, touching the conſequence of ta- 
king 


* 


f 
* 


. 7 
A 
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3 king or not taking due precaution, doth not ſeem to be 
© / ſufficiently tempered with mercy. Manſlaughter was for- 
- merly a capital offence, as I ſhall hereafter ſneẽw. And 

even the forfeiture of goods and chattels upon the foot of 


the preſent law is an heavy ſtroke: upon a man, guilty, it 


is true, of an heedleſs incautious conduct, but in other re- 
ſpecis per fecily innocent. And where the rigour of law 


bordereth upon injuſtice, mercy ſhould; if poſſible, inter- 
poſe in the adminiſtration. It is not the part of judges to 


de perpetually hunting after forfeitures, where the heart ir 
free from" guilt. They are 3 appointed by the 


Crown for the ends of publick juſtice ; and ſhould have 


| written on their hearts the folemn engagement his Majeſty 


is under to cauſe law and juſtice in mercy he be executed 


oath, 1 W. & « ir all his judgments. 8 


M. ſeſf. 1 „ 


x 
— * 5 - 


This I have ſaid upon a ſuppoſition that ts Judgement 


reported by Kelyng was ſtrictly legal. I think it was not. 
For the law in theſe caſes doth not require the utmoſt cau- 
tion that can be uſed; it is ſufficient that a reaſonable pre- 


caution, ' what is uſual and ordinary in the like caſes, be 


taken. In the caſe Juſt mentioned of workmen throwing 


rubbiſh from buildings, the ordinary caution of looking 
out and giving warning by outcry from above will excuſe, 
though doubtleſs a better and more effectual warning might 


have been given. But this excuſeth,/ becauſe it is what is 
uſually given, and hath been found by long experience, in 


the ordinary courſe of things, to anſwer the end. The 
man in the caſe under conſideration exatnined the piſtol in 


the common way ; perhaps the rammer, which he had not 
tried before, was too ſhort and deceived him. But having 


uſed the ordinary caution, found to have been effeQual in 
the like caſes, he ought to have been excuſed... | 
I have been the longer upon this caſe, becauſe accidents 


of this lamentable kind may be the lot of the wiſeſt and 
the beſt of mankind, and moſt commonly fall amorgſt the 
. neareſt friends and relations: and in ſuch a caſe the for- 


feiture of goods, rigorouſly exacted, would be heaping at- 
fliction upon the head of the affl. Sed, and galling an 
heart already wounded paſt cure. It would even aggra- 


* s dhe wi of a vrexjiers # Parent, a ma: or wife, ik 
| l 7 ſach 
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ſuch a loſs under fuch ciroufiances is capable of IT 


vation. 
I once upon thaciogait tried a man for the death of his 


wife by the like accident. Upon a Sunday morning the 
man and his wife went 'a mile or two from home with 
ſome neighbours. to take a dinner at the houſe of their 
common friend. He carried his gun with him, hoping to 

meet with ſome diverſion by the way; but before he 
went to dinner he "diſcharged it, and ſet it up in a pri- 
vate place in his friend's houſe. After dinner he went 


to church, and in the evening returned home with his 


wife and neighbours, bringing his gun with him, which 
vas carried into the room where his wife was, ſhe having 
| brought it part of the way. He taking it up touched the 
trigger, and the gun went off and killed his wife, whom 
he dearly loved. It came out in evidence, that, while the 
man was at church, a perſon belonging to the family pri- 
vately took the gun, charged it and wen! after ſome game; 
but before the ſervice at church was ended returned it 
hadid to the place whence he took it, and where the de- 
fendant, who was ignorant of all that had paſſed, found it, 
to all appearance as he leſt it. I did not inquire, whe- 
ther the poor man had examined the gun before he car- 
ried it home; but being of opinion upon the whole evi- 
dence,” that he had reaſonable grounds to. believe that it 
was not loaded, I directed the jury, that if they were of 
the ſame opinion rw ſhould W him. And 22 was 


acquitted. | 


$xer. 8. Accidental death, which bene without es. 8. 


tho intervention of human means, induceth s forfeiture, 
which the ignorance and ſuperſtition of antient times 
called a Deodand. Theſe forfeitures were part of the. 
caſual revenues of the Crownz and the value, when 
found by the coroner's inqueſt, was put in charge to the 
| ſheriff, in order to be levied on the ville where the ac- 
cident happened; and was paid into the hands of the 
King's almoner to be Ape to yy uſes for the ſoul of 
the deceaſed. 

This forfeiture, which is not now applied to ſuperſti- 


tious uſes, is ou port of the revenue of the Crown, unleſs 
; where - 


1 
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5 : * where Lords of ſranchiſes are intitled to it by grant. For 


no man can preſcribe to it, or to the goods of felons of 


11a. 114. themmſelves, or __ on or outlaws happening within 
1 Hale 419. his royalty. 


I have nothing to al to han other writers Have faid 
bonding deodands more than to obſerve, that as this for- 
feiture ſeemeth to have been originally founded rather in 
- the Juperſtition of an age of extreme ignorance than in 


the principles of ſound reaſon and true policy, it hath not 
of. late years met with great countenance in Meſiminſter- 


hall. And when juries have taken upon them to i uſe a 


judgment of diſcretion, not ſtrictly within their province, 
ſor reducing the quantum of the. forfeiture, (I with the 
temptation to it was taken out of their way) the court of 


e Bench bath refuſed to interpoſe in favour of the | 


ore or Lord of the franchiſe. 

It hath frequently interpoſed its authority: as ſovereign 
coroner- in this caſe, and alſo in the caſe of ſuicide; in 
favour of the ſubjecs and to ſave the forfeiture, but will not 

duo it in either caſe 1% „is prejudice; and herein it proceeg- 
eth upon the ſame principle of equitable Juſtice,” that 
the courts df Meſiminſter- iall conſtantly do in refuſing to 
ſet aſide a wrong. verdict given in favour of the defen- 
dant in a criminal caſe, or in an hard action, though 


it is done _ day where a wrong verdict youn againſt | 


him. 


In the caſe. of- the King and Rolfe coroner of Kent, | 


which came on in Mich. and Hil. the 5th of the King,.the 
coroner's inqueſt found, that A. B. fitting on his waggon 
ene fell to the ground, and that the horſes draw- 


ing the waggon forward, one of the forewheels cruſhed 


his head, of which he inſtantly died; and then concluded 
_ that the wheel, on which they ſet a ſmall value, only mo- 
ved to his death, A motion was made, in behalf of Mr. 
Mompe ſſon Lord of the franchiſe, for quaſhing this inquiſi- 
tion, upon}. affidavits tending. to ſhew that the cart and 
harſes were equally inſtrumental ;. which indeed the find- 
ing of the jury did ſufficiently imply. But the court was 


very clear, that neither this court nor the coroner can ob- 
lige the jury to conclude otherwiſe than they have done, 
nd would not infer the Ty for quaſhing the inqui- 


ſition 


— 
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ſition. to be read. A like caſe came on in Mich, the 29th ciaę. 1. 
of the King, the King againſt Grew coroner of Middle. 
r. The coroner's jury, upon view of the body of a per- 
ſon killed by the like accident, found that one wheel of 
the waggon only moved to the death. The court, on mo- 
tion in behalf of the Lord of the franchiſe, granted a rule 
for. ſhewing ,cauſe why the inquiſition ſhould not be 
quaſhed. for this miſbehaviour of the jury. On the day 
for ſhewing cauſe Mr. Hume Campbel, counſel for the 
Lord of the franchiſe, informed the court, that upon 
looking into precedents he was ſatisfied he could not 
ſupport the rule, and thereupon it was diſcharged. The 
caſe of the King and Rolfe was mentioned on this occa- 
ſion, and greatly relied on. a 


* - 


CHA BM, 
Homicide founded in Juſtice, 


SecT. 1. THE execution of malefactors under ſen- Sec. 1. 
6 tence of death for capital . crimes hath ' 

been conſidered by former writers as a ſpecies of homi- 
cide founded in neceſſity. I think it hath with propriety 
enough been fo conſidered ; for the ends of government 
cannot be anſwered without it. Lord Hale hath treated T0 496. — 
this ſubject pretty much at large: and as it is not a matter 
of very general concernment, and as few queſtions are 
likely to ariſe upon it, L refer the reader to what the 
learned judge hath ſaid upon the ſubject. One of his rules 
indeed ſeemeth to want ſome explanation; at the exe- 1 Hal. 501. 
cution ought not to vary from the judgment; for if it doth, * 2 411. 
the officer will be guilty of felony at leaſt, if not of murder. 

| This is a good general rule, but not univerſally true. 
If the officer of his own head, and without warrant, or 
the colour of authority, varieth from the judgment, he 
may be criminal to that degree the learned author men- 
' tioneth. For he wilfully and deliberately aQeth in de- 
fiance of law, and in ſo doing ſheddeth - the blood of a 
man, whoſe -perſqn, till execution is done upon him in 
a due courſe of juftice, is equally under the protection of 
1 . | the 
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Chap. l. the law with every other ſubject. But if the officer hath 
a warrant from the Crown for beheading a perſon under 
| ſentence of death for felony, or a woman for treaſon 
 . _ of any kind, and payeth obedience to it, this, I conceive, 
zlaſt. $2,211, would not be criminal. Lord Coke indeed doth ſay, that 
; a warrant from the Crown for an execution totally varying 
from the Judgment i is illegal, becauſe the King cannot alter 
© the judgment, though he may, by his prerogative, renit 
one part, and leave the offender open to the other; as, 
faith he, in the caſe of high treaſon, decapitation being 
part of the judgment, the law is ſatisfied, the judgment 
1 7; dub executed, if that be done, though every 
# other part is omitted. And Hale ſeemeth to _ with 

bim. 

That the Crown may remit part of the jodgment is 
certainly true, and would filence every doubt in the caſe 
of high treaſon at leaſt, if hanging and beheading were 
ingredients in every judgment for that offence. But in 
the caſe of women, beheading is no ingredient in the 
B ds Judgment ; and yet ladies of diſtinction have been, for 
1 many ages paſt, by warrant from the Crown beheaded for 
that offence. | The execution in this inſtance totally va- 
_ . _rieth from the judgment; and yet I do not know, that thoſe 
7 executions have been eſteemed illegal. Nor can I recolle& 
= 2 ſingle inſtance where a lady of diſtinQtion hath been 
'- durant for high treaſon, And with regard to thoſe of infe- 
rior rank who have been burnt, it is well known, that they 


3 tioner before the fire hath reached them; though the 
Ietter of the judgment is, that they ſhall be burnt in the 
ire till they are dead. This the ſheriff doth, or knowingly 
permitteth, without warrant from the Crown, cuſtom 
_ , alone having given a kind of ſanction to a practice 

founded in humanity and not repugnant to any rule of 


ſubſtantial | juſtice. I remember one and but one in- 


p. 336. ſlance to the contrary, which will be mentioned in its 


proper place. . . is likewiſe no ingredient in the 


(is Rym. 295, judgment for felony ; z yet perſons of diſtinction have, 


296. 1 Kym. for ages paſt, been by the like warrants beheaded for 


| X e that offence; and We hath r or thought ; 
| The 


the de — 


have generally been ſtrangled at the-ſtgke by the execu- 
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The diſtinction therefore between a total alteration Chap. II. 


and a remiſſion. of part of the judgment will not wholly 
ſolve the difficulty, if any difficulty there be; though a 

rtial ſolution may ſometimes ſerve to ſave appearances. 
But this matter ſeemeth to lie in a very narrow compaſs. 
The King cannot by his prerogative vary the execution, 
ſo as to aggravate the puniſh beyond the intention of the 
law. Thus far the rule, that the King cannot alter the 
judgment is true. But it doth not follow from thence, that 


he, who undoubtedly can wholly pardon the offender, cannot 


mitigate his puniſhment with regard to the pain or infamy 
of it. Will it be ſaid, that, becauſe the crown cannot go 
beyond the letter of the law in point of rigour, its mercy 
is likewiſe ſo bounded ? By no means; for the law pro- 


ceedeth in both caſes with a perfect uniformity of ſenti- 


ment and motive. The benignity of the law hath ſet 
bounds to the prerogative in one caſe, and the ſame be- 
nignity hath left it free and unconfined in the other. 

ln the caſes juſt mentioned it cannot perhaps be ſaid, 


with tri propriety, that the judgment is ſubſtantially exe- 


cuted; but ſurely the ends of publick juſtice are effectually 
anſwered if the offender ſuffereth death, the ultimum ſup- 
plicium, though, the circumſtances of infamy or extreme 
rigour, which the judgment importeth, are diſpenſed with. 
And. whenever that. hath been done, it hath in, all ages 
been eſteemed a matter of royal grace, and granted at the 
prayer of the party or his friends. 5 
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The writ of eſchent, grounded on the common-law; Regit: 165. 2. 


in the caſe of an attainder for felony alledgeth, that the 
party was hanged, whether, ſay the books, he was BE- 
HEADED or died before execution, which averment 1s not 


traverſable. This, ſaith the note on the regiſter, was ad- 


judged.in. Parliament in the 8th of Edw. III. And in the 


F. N. B. 144. H. 
4to. edit. 339. 
Stanf. 198, A. 


ſtatute ſtiled Articuli Cleri one grievance complained of is, 9 Ed. II. c. 10. 


“That perſons flying to ſanctuary and abjuring”” (a pri- 


vilege never allowed but in caſes of felony) ** had been 


* taken by force from the public highway and then 
<<. hanged or beheaded.” Lord Coke in his comment at the 


word [decapitantur} faith, . This is miſtaken in the peti- 


* tion, for no man can be beheaded but for treaſon.“ The 


miſtake, if any there be, was in a mere matter of fact of 
| | E + | great 
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great and publick notoriety at that time; and "PRIN 
where the miſtake upon the whole ' moſt probably lieth, 
whether in the petition or in ons comment, the reader 


muſt judge. 


Theſe authorities, in my opinion, prove to a de- 


——— that in thoſe early ages the judgment for 


hanging was the legal ordinary judgment in the caſe of 


_ felony, and that execution was commonly done in that 
manner. They ſhew likewiſe, that beheading in ſome 
ſpecial caſes dae a nen in felony hath been Prae- 
tiſed in all ages. 

I therefore conclude, till T ſhall be this infornied, that 
the prerogative now under conſideration, founded in mer- 
cy, and never in any age complained! of, is part of the 
common-law. 

Lord Cote in one of the paſſages I have ein, after ad 
mitting that in the caſes he mentioneth the execution did 
vary from the judgment, concludeth, © Fudicandum ef 
& Jegibus non exemplis.” The rule is true, but the miſ- 
take lieth in the application of it; for immemorial uſage, 
founded in mercy and never complained of, is undoubtedly 


ſufficient in this, as in every other caſe, to determine what ; 


is or is not pore of the CONDON IE.” e 


| er. Fi W in 1 advancement of juſtice may 


" likewiſe be conſidered as founded in neceſſity; for the 


ends of government will be- totally defeated, unleſs per- 


ſons can, in a due courſe of law, be made ameſnable to juſ- . 


0 unte 494.) tice. And therefore where perſons having authority to ar- 


* 


(3 Iuft. $6. 


2 Hale 117, 


118.) 


reſt or impriſon, uſing the proper means for that purpoſe, 


are reſiſted in ſo doing, and the party making reſiſtance 


Oy 


is killed in the ſtruggle, this homicide is juſtifiable. And 
on the other hand, if the party having authority to ar- 
reſt or impriſon, uſmg the proper means; happeneth to be 
killed, it will be murder in all who take a part in. ſuch 
reſiſtance ; for it is homicide committed in deſpite of the 


Juſtice of the kingdom. 


The rule I have laid down ſuppoſeth, that. reſiſtance is 


made. And upon that ſuppoſition it will, I conceive, hold 


in all caſes, whether civil or criminal. For in the caſe of 
reſiſtance in either caſe the perſon having authority to 
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| | OF HOMICIDE. | 8 
atteſt or impriſon may repel force by force, and if death Chap. l. 
enſueth in the ſtruggle he will be juſtified. This is found- 
ed in reaſon and publick utikty; for few men would 
quietly ſubmit to an arreſt, if in every caſe of reſiſtance 
the party impowered to arreſt was obliged to deſiſt and 
leave the buſineſꝭ undone. [ think 9 e in 1 Rolle's 
Report is too ſevere. P. 18g. 


Ser. 3 The caſe of bare fight in order to avoid an Sect. 3. 
arreſt in a civil proceeding, and likewiſe in ſome cafes 
of a criminal nature, will fall under a different conſi- 
deration. A defendant in a civil ſuit being apprehen- 
ſive of an arreſt flieth, the officer purſueth, and in the | 
purſuit killeth 'bim, this, faith Lord Hale, will be 1 Hale 487. 
mut der. | 
1 rather chooſe to ſay, it will be minder or manſlaugh- 
ter, as circumſtances may vary the caſe. For if the of- 
ficer in the heat of the purſuit, and merely in order to 
overtake the defendant, ſhould trip up his heels, or give 
him a ſtroke with an ordinary cudgel, or other weapon | 
not likely to kill, and death ſhould unhappily enſue, I can- - 
not think, that this will amount to more than manſlaugh- 
ter, if in ſome caſes even to that offence. The blood was 
heated in the purſuit, his prey, a Jawful prey, juſt within 
his reach, and no ſignal miſchief was intended. But had 
he made uſe of a deadly weapon, it would have amounted 
to murder. The miſchievous vindiQtive ſpirit, the ma- 
litia I have already explained, which always muſt be 
collected from e determineth the nature of 
the offence. | f | 
SECT. 4. What hath wp aid with hes to bare Seck. 4. 
flight in a proceeding merely civil is equally true in the 
caſe of a breach of the peace, or any other miſdemeanour 
ſhort. of felony. But. where a felony is committed, and Sce the caſe of 
the felon. flieth from juſtice, or a dangerous wound is e SW 
given, it is the duty of every man to uſe his beſt endea- 
vours for preventing an eſcape; and if in the purſuit the h 
party flying is killed, where he cannot be otherwiſe over- 1Hale 489, 490. 
taken, this will be deemed juſtifiable homicide; for the 
- Purſuit was not barely warrantable, it is what the law re- 
* _ quireth 
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r . 
Ch!'uap. u. quireth and will puniſh the - uilful neglect of. 1 may 
A | add, that it is the duty of every man in theſe caſes quietly 
=_ -. to yield himſelf up to the 5aſtive of his country. And for 
$3 (z Hale 93). this reaſon" it is, that flight alone upon a charge of fe. 
=_ lony induceth :a forfeiture of goods, though the party 
=. 5 upon his trial may be acquitted of the Ya. For be 
. . bath done what in him lay to ſtop the courſe of publick 
* BE. 525 
. F, Some writers have thought, that this forfeiture is 
3 founded on a legal preſumption of the guilt of the party 
1 = grounded on his” flight; but in the caſe of an acquittal all 
- _______ preſumption of that kind mult he at en . * . 
1 ſumption againſt fact. 
=. _.._-«. .  *- Theſe rules are founded in ; publick utility, ne nahe. 
1 | remaneant impunita, 
And if in the caſes laſt: mentioned the felon, or perſon 
5 1385 giving a dangerous wound turneth upon the Purſuers, 
=: and in the ſcuffle any one of them is killed, this will be 
murder in the perſon ſo reſiſting, and all his adherents 
3 preſent and knowingly abettings for the w Hiven in 
= the ſecond feQion. 
—_ And even in the caſe of; a ſudden 9 where no fe- 
„ ! is committed or wound given, if a perſon interpoſing - 
| el. 66, 118. to part the combatants, giving notice to them of his friendly 
mention, ſhould be. aſſaulted by them or either of them, 
and in the ſtruggle ſhould happen to kill; this, 1 take it, 
will be juſtiſiable homicide. And on the other hand, if 
the party ſo interpoſing, giving ſuch. notice, ſhould be 
killed by either of the ' combatants, it will be murder in 
| the perſon ſo killing. For it is the duty of every man to 
— interpoſe in ſuch caſes * er . * pablick peace 
2 loſt. 52. * and preventing miſchief. 
7 | This rule is founded in the principles of ſocial duty 
and — * 80 | 
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1 1. Hr DEFENCE 3 falleth vader "I 1. 
head of homicide founded in neceſſity, and 
oa be conſidered in two different views. 
is either that ſort of hoinicide ſe & ſua defendends, 
which | is perfectly innocent and juſtifiable, . or that Which 
is in ſome 'meaſure blameable and barely excuſable. The 
want of attending to this diſtinction hath, I believe, 
thrown ſome darlineſs and confuſion upon this part of the 
law.” Mah 
"The writers on the Gene, who, 1 think, have not | 
treated the ſobje& of ſelf-defence with due preciſion, do 
not in terms make the diſtinQion I am aiming at, yet all 
that there are caſes in which a man may without 
retreating oppoſe force to force, even to the death. This 
I call juſtifiable ſelf-defence, they juſtifiable homicide. 
They likewiſe agree, that there are caſes in which the 
| defendant cannot avail himſelf of the plea of ſelf-defence 
without 2 that he retreated as far as he could with 
ſafety, and then, merely for the preſervation of his own 
life, killed the aſſailant. This I call ſelf-defence culpa- 
ble, but through the benignity of the law excofable. | 
In the caſe of juſtifiable ſelf-defence the injured 5 
may repel force by force in defence of his perſon, Fai 
tation, or property, againſt one who manifeſtly intend- 
eth and endeavoureth by violence or ſurprize to commit 
a known felony upon either. In theſe caſes: he is not k. *y its : 
obliged to retreat, but may purſue his adverſary till he 
findeth himſelf out of danger, and if in a conflict be- 
tween them he happeneth to ie ſuch killing is jutiß⸗ 
3 
The right of ſelf-defence in theſe caſes is founded i in 
the law of nature, and is not, nor can be, ſuperſeded by 
the law of ſociety. For before civil ſocieties were form- 
ed, * conceive of * a ſtate of things, * i 
3s 


AN | DISC OURS Eff. 
Chap. III. js difficult'to fix the period when civil ſocieties were form- 
ed,) I ſay before ſocieties were formed for mutual defence 
5 and preſervation, the 0 ſelf-defence reſided in indi- 
-- 7” * viduals; it could not reſide elfe 2 ſince in caſes 
* neceſlity, individuals-incorporated into ſociety cannot 
refort for protection to the l the-fogiety, that law 
With great propriety and ſtri juſtice. conſidereth them, as 
il i neee under xb protection of the law of 
1 | HESTON Ni nun 2 aur 10 ort 4 
I will, by way obillutration,. ſtate a few,/caſes, which, 
I conceive, - are wee de tvs bead of Juiſtifgble . 


o ; _ defence. a0 <4 EF 118 
1 2 6 t 45. Where a known- felony, is attempted' upon the perſon, 
; be it to rob ot murders; here the party aſſaulted may repel 


GB U4) frceby-force; cond dais foroant-qhen, attendant; on him, 
. or any other perſon preſent may interpoſe for preventing 
4 miſchief ; and if death enſaeth, the party ſo interpoſing 
XY will be — ae ee ae 88 . "ow $0- 
operate, 18 8. . 43 

6. & Hale 485), A ang FA deſepce-of hes chaſtity may. ; lawfully kill; a 
4 i perſon attempting to commit a rape upon her. The injury 
=  *” intended/ganineverbe.repaired- or forgotten: and. nature, 
_ .- to render the ſex amiable, hath implanted. in the female 


= 7 Heart a-quick-ſenſe of honour, the pride of uirtus, which 
F &Kindleth aySenflameth at every ſuch inflance ot brutal luſt. 
3 | Here the law of iran. Peil coſnciderh, with the 


„ - ditatesob-nature, .: /- 4 
os: Car. 100. An-attempt is. made to ee arſon « or burglary i in the 


= with him may lawfully kill the aſſailants for pre- 
5 venting the miſchief incenged*.. Here likewiſe gature and 
5 focra duty eo-operate, 
Kel. _ In Mawgridges caſe, he, Upon words of anger: W 
ee Me. Gpe, threw a bottle with great violence at 
- : the head: of Mr. Cope, and immediate iy drew. his we 
= Mr. Cope returned the bottle with equal violence. It was, 
1 U faith Lord Holt, lawful and juſtifiable in Mr. Cype | ſo to 
1 do. . Fer, as be argueth a little afterwards, , + | He 


* Bee Kel. 51. A much ſtronger caſe. Perſons rudely forcing . 
[ER imo. a room in a tavern againſt the wilt of the com- 


any in poff⸗ Mon, one of che affailints is killed * the ſcuffle; 


uled 91 bomicide. But Qu. 
of that 


o F HoMICID E. 


"OP 


©& that hath manifeſted, that. he hath malice againſt another Chap. in. 


6 « kao + to be YO: with a bes = es ao lon 


4 — was upon this principle L praſiime, and. poſſibly to too 
upon the rule already laid dawn touching the arreſt of a 


perſon who had given a dangerous wound, that the legiſ- P. 27:. 


lature in the caſe of the Marquis de Guiſcard, who ſtabbed 


Mr. Harley fitting in council, diſcharged the party who 9 An. c. 16. 


was ſuppdſed to have given him the mortal wound from 


all manner of proſecution on that account; * es 
* killing, to be 4 n and 3 aten. 7 


"Stew. 2. 1 will now proceed to that ſort of f ſelf-defence Sea 2. 


which is culpable and through the benignity of the law 
excuſable. And this ſpecies of ſelf-defence, I chooſe, upon 


the authority. of the ſtatute, of Hen. VIII, to diſti nguiſh 2477 vii, 


from the other by the name of homicide /e Slates © * 


upon | chance-mediey.... The term chance-medley hath been 


very improperly applied to the caſe of accidental. death, 
and in vulgar ſpeech. we generally - affix - that. ſingle 


\ 


idea,to.it: But the antient legal notion of homicide by Ee ” 


chance-medley was when. death enſued from a combat be- 
- tween the parties upon a ſudden quarrel*: How, upon the 

2 circumſtances of the caſe, the ſpecies of homicide 
We 


defendendo which I am: go upon is diſtingtfiſhable from 


that ſpecies of felonious homicide which we call man- 
ſlaughier will be preſently conſidere. 

The difference between juſtifiable and cada elk. 
defence appeareth to me to be plainly ſuppoſed and pointed 
out by che ſtatute I have juſt mentioned; for after reciting, 


that it had been doubted whether a perſon killing another 


attempting to rob or murder him under the circumſtances 
there mentioned. ſhould forfeit goods and chattels, As, 


proceedeth the ſtatute, any other perſon ſhould do that 


by chance-medley ſhould happen to kill or ſlay any other 
tc perſon in his or their defence,” it cnacteth, That in the 
cafes firſt mentioned the party killing ſhall forfeit nothing, 
but ſhall be ana in like manner as if lie were arquitted 
of the pen.” 7 
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- Twill maks an obſeryation or tiro open this 28. 5 

1. Though it exprefly provideth againſt = forferture in 
- the ſpecial caſes therein mentioned, upon which, faith t : 
preamble, ' doubts Bad 1 5 that expreſs proviſion doth 
not imply - an excluſion Sther cafes" of juſtifiable 
. homicide, which ſtand upon ite fame foot of reafor and 
„ for the ſtatute was plainly made in affirmance of 
the common-law, and to remove a doubt, that had been 
entertained in the caſes ſpecially provided for. 885 4 

2. Two caſes of ſelf-defence are ſuppoſed. In che one 
2 forfeiture of goods was incurred, in the other not. 


What therefore is the true import of the words /: felf- -de- 
x ende upon clance · medley, which” the ſtatute uſeth as de- 


Feriptive-of that offence which did incur the forfeiture? 


Homicide" per infortunium, which hath been ſtiled chance- = 


medley, cannot poſſibly be meant; for in that caſe the 
party killing is ſuppoſed to have no intention of hurt; 
whereus in the eaſe the ſtatute mentioneth he is preſumed 
to have an intention to kill or to do forme great bodily 
„ at leaſt, but to have 
done it for the preſervation of his own life. The word 
 ehance-medlley therefore, as it ſtandeth in this ſtatute con- 


_neQted with ſelf defence, muſt be underſtood in the fenfe 


which: Coke and Kelyng, in the paſſages already cited, fay 

was the original import of it, a ſudden caſual affray com- 
— and carried on in heat of blood; and conſequently 
ſelf-defence upon chance-medley muſt, as I apprehend, im- 
ply, that the perſon when engaged in a ſuddewaffray quit- 
ted the combat before a mortal wound given, and retreat- 
ed or fled as far as he could with ſafety, and then, urged 
by mere neceſſity, killed * . for the F 
of his own liſes. 


This caſe bordereth very nearly upon manſlaughter, 


and i in fact water perzenee the boundaries are in ſome in- 


a neh de thought time miſpent to enter i050 un etymolo- 


gical diſpute touching the term chance medley, fince the. ſtatute, I 


ave cited ſeemeth to have fixed the lecal notion of it. 


Word medley is derived from medleta, meſleta, or meſleia ba rbarous 


Latin terms. which ſignified an offray. And whether the com- 
pound chance-medlcy de written chaud-medley or chaud:melle an 
effray. in the heat ot blood, or chance-medley a fudden caſual aſ- 


| fray, the difference in point of ſenle is very ſmall ; and, if any. 
\ there be, the definition I have given of the thin kin in both, 


| The word is written both ways in different glo! Fes, all of ef- 
tabliſhed a | ſtances. 


” Ms 


y 


| | oF HOMICIDE. | Mp 4 
Ragoes ſcarce. perceivable : but .in- conſideration af low Clap, 


. CO In both caſes it is ſuppoſed, that A 
on hath kindled on each fide, and blows have paſſed | 1 
tween the parties. But in the caſe of manſlaughter it — 
is either preſumed, that the combat on both ſides hath con- —_ 
tinued to the time the mortal ſtroke was given, or that the = 
party giving ſuch ſtroke was not at that time in imminent Ts 1 
danger of death. _ Eo 
He therefore who, - in the caſe of a mutual coli. 
would excuſe himſelf upon the foot of ſelf-defence muſt _ 
ſhew, that before a mortal ſtroke given he had declined 

farther combat and retreated as far as he could with 
15 ety; and alſo that he killed his adverſary through mere 
neceſſity, and to avoid immediate death. If he faileth in 
either of theſe circumſiances be will incur the penalties of Ba 
manſlaughter. 
. == authorities I ſhall cite will ſerve to explain theſe | 
principles, ry in ſome meaſure fix the boundaries be- 3 
tween the caſes | of mankaghcer and excuſable ſelf-de- 2 


A. being aſſaulted by B. 1 5 blow, —_ 4 1 Hale 479. 
figli enfueth. A. before a mortal- wound given declineth 
any farther conflict, and retreateth as far as he can with 
ſafety, and then, in his own defence, killeth B.; this is 
excuſable ſelf-defence; though, ſaith Stanford, A. had gm. is. 
given: ſeveral blows not mortal before his retreat. | 
But if the mortal ſtroke had been firſt given, it would wid. 

have beanamanſlaughter. | 
The caſes here put ſuppoſe, that the firſt aſſault was 

made upon the party who killed in his own defence. But 

as in the caſe of manſlaughter upon ſudden provocations, 

where the parties fight on equal terms, all malice apart, 

it mattereth not who gave the firſt blow; ſo in this caſe of 

excuſable ſelf-defence, I think the firſt aſſault in a ſudden Hale 479,480. 
affray, all malice apart, will make no difference, if either 
Party quitteth the combat and retreateth before a mortal 

wound be given. But if the firſt aſſault be upon malice, 

which muſt be collected from circumſtances, and the 
aſſailant, to give himſelf ſome colour for putting in execu- * 
tion the wicked purpoſes of his heart, retreateth, and then 

turneth and killeth, this will be murder. If he had killed 

without 


* 3 


— 


- 5 
= 


—_—_ " 11. 


Chap, M. without evening it would undoubtedly: have been ſo; 
Kel. 58, 128. and the <raft'of flying rather aggravateth than accuſeth, 

| as it is a'freſh- indication of the malitia already mentioned, 

| the heart deliberately bent upon miſchief. 

The other-circumſtance neceſſary to be proved in a 'plea 
of ſelf-defence- is, that the fact was done from mere ne- 
ceſſity, and to avoid immediate death. To this purpoſe I 
will cite a caſe adjudged upon great deliberation. It was 
the caſe of one Nailor, which came on at 0. B. in Apr. 

| MSS.Tracy and 1704s before Holt, Tracy, and Burr. 
— The priſoner. was indicted for the murder of; his. bro- 
ther. and the caſe upon evidence appeared to be, that the 
priſoner on the night the fact was committed came home 
drunk. His father ordered him to go to bed, which he 
refuſed to do: whereupon a ſcuffle happened betwixt the 
father and ſon. The deceaſed, who was then in bed, 


rh Ko 


. | 5 hearing the diſturbance got up, and fell upon the-priſoner, 


threw him down, and beat him upon the ground; —4 

there kept him down, ſo that he could not eſeape, nor | 

avoid the blows; and as they were ſo ſtriving together the 
- priſoner gave the deceaſed a wound with APA or 
: which wound he diet. 

- 'Phe judges preſent doubted, : whether this was man- 
Langiner or ſe'defendendo, and A . verdift was 
to the effect before ſet forth. 

After Michaelmas term, at a 8 of alt the os 
of England, it was unanimouſly holden to be manſlaughter ; 
for there did not appear to be any inevitable e fo as. 
rey the We in this manner* Res 0 73 
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: AVING 8 5 calts of homicide gell 
and barely excuſable, I will ſubmit to the judg- 
ment of the learned what hath occurred to me touching 
the dehaviour of the petit jury, and what verdict they are 
to give in theſe caſes, and ikewiſe upon criminal proſecu- 
tions in the caſes of infancy and. * hy 


Ser- 1 Though the jury may, and have been for- Sea. 1. 
| a direQed in the caſes of infancy and inſanity to find 
the ſpecial matter, whereupon the court is to give judg- 1Hale 28 (4 
ment of acquittal, yet, under the directian of tie court, 2 Hale 303. 
they may find a general verdict of acquittal without this 


circuity. 
This rule is founded i in ſound reaſon and fubſtantial 1 
tice ; for undoubtedly crimen non contrahitur e Wen „„ 


necendi intercedat. 


8 2. In all caſes of iu ws, which Sea. 2, 
have been already conſidered, the antient practice was to 
find the ſpecial matter, and to leave the court to give tat. 220. 
judgment of acquittal. Byt the Hater .authorities 1 Hale 492. 
that in theſe caſes the jury may, under the direction of be 393ù304 
court, find à general verdict of acquittal 3 for, ſay. the 
books, here is neither felony nor forfeiture. This rule is 
1.kewiſe founded in ſound reaſon and po, * 
crimen nan contrahitur, Te: 


* 


Sxew... 3. Jn the caſe of W by awe. | 
improperly ſtiled - chance-medley, it hath been generally 
holden, that the jury ought not to find a general verdiQ of 
acquittal, but ſhould find the ſpecial matter and ſubmit > 
the whole to the judgment of the court. In this rule the 1 
modern writers agree with the antient, unleſs Hale, for the 5 
reaſon. I ſhall mention preſently, may be excepted. ' For 
this two reaſons have been aſſigned. | 

1. The jury are judges of the mere matter of fact, and 


the court 13 to Judge upon the _ matter found by 
Fuſs — 


* 


280 
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party at common-lay did forfeit 


4 
oo; © 

2 
1 
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lonioufl 85 8 ' | 


2. Though in this caſe no felohy, is committed, yet the 
| 1 I gesch, and muſt ex- 
eee of . to 


am very free to confeſs, that 1 ain not bt all lath bed 


the proper province of the jury I have already Ppremiſed, 


and will never depart from it. But it was never ſaid, that 
a jury may not, under the direAion of the court, very pro- 
perly find a general verdi& comprehending both law and 
| 


Every general verdict, in whatſoever caſe it is given, 


doth fo. It is now admitted, that they may, under the 
rechen of the court, give a general verdict in all caſes of 


juſtifiable bamieide ; and why not in the caſe of miſad- 


venture, a phint ſeldom ſo complicated and embarraſſed 28 


the other ? Sf . VCC 
touching the verdict as well in the paſes of excuſable as 


juſtifiable homicide, not, I doubt, with his uſual preciſion, 


nor with perfe& uniformity of ſentiment, concludath thus, 
„ Netwithſtanging this that I have ſaid, where the mat- 


« ker itſelf appears net to be felony the priſoner upon not 


. * guilty pleaded may be found not guilty without findin 
_ 4 the: ſpecial- matter. I dare not ſay that his Lordſhip 
' Fatended to bring the caſe of miſadventure, which he had 


mentioned before in this paſſage, and doth not now except, 
within this general rule; becauſe in the paſſages cited 


' above, and in others which might have been cited, he de- 
_ _ livereth a contrary opinion; but certainly the rule, as laid 


_ 2 Hale 303. 


down by him, is large enough to comprehend it ; for in 
NETS ne ee 


ſaid, that no felopy is committed. 


_ 


* Genera ee uſe ven inkenupoo grit conſe 


ration in caſes of miſadventure, particularly” in *Pretty's 


edfe; and in one at the Oli Bailey in December 1689. But 
it muſt be obferved, that in theſe cafes 'the coroner's in- 


queſt had found the ſpecial matter and concluded per infor- 
tunium ; which preſentments the defendants confeſſed en 
repord, in order to their ſuing out their pardons under the 
To Ges £4 $5. 8 N n 2292 8 | flatutg 


or HOMICTDE _ 281 / 
- Patute er. Whether that circumſtance altered Chap. V. 
the 1 in point of ſubſtantial Few will be preſently 
conſidered. 
I be ſecond reaſon againſt a general verdid of acquittal 
in the caſe ſeemeth to be founded upon a groſs miſtake, 
That at common-law he that killed a man per infortunium or 
ſe deferdendo was to be hanged and forfeit his goods; and 
that the ſtatute of Glouceſter though it ſaved his life, yet 
left his goods to the mercy of the Crown. 
This doctrine is laid down in the year-book of Ed. III. 21 Edw. III. 
and in ſome other places? and ſome learned men *, not 17 b. 
ſufficiently attending to the ſpecial import of the term 
MURDER, as it is uſed in the ſtatute of Marlbridge, nor 
to the occaſion of making that ſtatute, have adopted it. 
The ſtatute of Marlbridge runneth'thus, * Murdrum de 52 H. m. 
«© cetero non adjudicetur coram juſticiariis, ubi infortunium _ 
« tantummodo adjudicatum eft, ſed locum habeat murdrum a 
e inter fecfis per feloniam, & non aliter.” 
By the term Murdrum, as it ſtandeth here, is not meant $5 Hale 47. 
the offence, but an amerciament antiently exacted from 
the townſhip, where a perſon was privately murdered, and Secespelm. verb. 
the murderer not apprehended ; or the dead body of ner. 
unknown perſon appearing to have been murdered happened 
to be found. This amerciament they called Murdrumy. 
Bracton, who wrote before the ſtatute of Marlbridge, De Coron. c, 18. 
ſpendeth a whole chapter upon the ſubje ct, and ſtateth 
_ 2 variety of caſes, in which the townſhip was+excuſed | 
from this burden, I will mention one, becauſe it let- 
teth us into the true ſenſe of this ſtatute, and alſo into 
the occaſion of making | it, «© [tem de tis qui mortui ſunt 8 6. 


3 75 1 Star PN 45. Placit, Cor. 16. C. Cote on the ſtar. of 
| ge c. 26. and on the ſtat. of Glaucefer c. 9. 

4 1 5 ſenſe the word is uſed in the chapters of Hen. I. and : 2. 
K. St:phen ; which the reader will meet with in Mr. B/ack/lone's | 5 
excellent diſcourſe introduQory to his magna charta. 

The charter of Hen. I. runneth thus, * Murdra etlam retro 
* „1. die quo in Regem coronatus fui o M M 1 A condow. Er un 


gue emode fadla nels R legem Regie 


be 3 * | — 
« fink Stephen's is hs « Omnes 2 2 2 injy lag . Y - 
itus extirps. Bonas leges & antiquas k- juſlas con ſuetud nes = 

| murdris & plachic—oljercals & obſervari precip.o.” ; "2 


IP cannot be underſtood 15 any other ſenſe in antient charters 
of exemption to cities, towns and other aggregate bodies, 
Vit * de murdro,” (Fee 1 Hale 425.) 


cc ger 


= DIS COURSES - 
= os er DE CONSUZBTVUDINE aliter -obſervetur.” 
ment, to which they gave the name of Murdrum, was due 


 eonfrary cuſtom had — The ſtatute therefore did 
not catrect the rigour of the common - law, as the learned 
= -gutbors juſt cited conceived. Its only view- was to ex- 
© 5 . Yend a rule of law, founded on natural juſtice, to thoſe 

. pues of the kingdom, where a contrary cuſtom had pre- 

| pPoailed. This clearly aceounteth for the word de ceters, 
Which, togetber with annexing a wrong idea to an 
. „ e ee led thoſe authors into their wik- 


A hs is difficult to conceive upon what 9 the 
F © _- . gourt delivered the opinion I have ſtated from the year- 
—_ book of Edw. III.; fince it would be a reproach to the 
S p of the kingdom to imagine, that the law ever pro- 
4 .-.-._ -  ceeded upon a principle ſo repugnant to nature, to 


kind. 
But the common law never did 1 under this roprodich ! 
for nothing is plainer than that no man was in danger of a 
capital puniſnment in caſe of death by miſadventure or 
| - ſe defendends, or in any caſe where the fact was not 0 

3 niouſly done. 
De Cars <4 Bratton, ſpeaking of the caſe of homicide 1 defen- 


dendo, ſaith,. ** Non tenetur. ad pœnam hemicidii.” And 


3 "> of homicide per infortunium, Non imputatur es. 3 
8% again ſpeaking of the ſame caſe, * Abſolvi 8 


« crimen non contrahitur niſi voluntas nocendi intercedat ; 95 


and he there compateth the caſe to that of an infant or 
madman, as ſtanding clearly upon the fame foot of reaſon 


b. % and juſtice. Fleta, ſpeaking of the caſe of ſelf-defence, 
-.V Wo 15> ufeth expreſſions of the like import; Fufte,. faith he, in- 
| terficit. And even the ſtatutes of Marbbridge and Gbu- 
. cefter plainly intimate, that at common- law no felohy was 
ſuoppoſec to be committed. The words of the former 1 
. have already cited; the latter expreſſeth the matter thus, 
6 Ed. I. e. g. 40 Par miſadventure ou ſey defend”, on en auter manner s AN 
© FILONY.” And the, pardons hereafter cited {ren the 

patent: roll are * to the * ä 9 
| 1 | But 


-4 


* * der 9 
4 * 2 3 


cs w. . per infortunium nullim eit murdrum, den b dubak. 
: The reader here ſeeth, that at common-law no amercia- 


in the caſe of death per inſertunium, but that in ſome placer a 


 - - ':* reaſon, and to the common-ſenſe - and feeling of man- 
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But i it is ſaid, that though the ſtatute of. Gloutfler * TIN TW. Hs 
ved the life of the party, it left the forſeiture of his 
goods, incurred at common-law, to the merey of the 

0 The mercy of the Crown, or the King's graces. 
or words of the like import ſerving to impreſs on the mind 
a due reverence for the regal character, no good ſubje&t 
can object to. This ſtatute ſpeaketh in ſtill an higher ſtrain. 
6 The King ſhall. take him to his grace, if. it pleaſe him.” 
But it muſt not be concluded from this manner of expreſ- 
ſion, “ If it. pleaſe him,” that the pardon, grounded on 
the ſtatute, is a matter of mere grace, grantable or not at 
the pleaſure of the Crown, though ſome of the older wri- Staaf wal 
ters thought it was ; for it is now a ſettled point, and long 45» b. 
hath been, that hs pardon iſſueth of courſe, and ex de- See Coke on the 
bito juſtitie, the requiſites of the ſtatute being performed. 12 1 
And the author of Fleta, who flouriſhed about the time wp 1. e. er 
the ſtatute was made, ſeemeth to conſider the royal grace e 
3 4 matter founded rather in common right than in mere 
will and pleaſure; for ſpeaking of the ſtatute he ſaith, . 
« Ft cum regi ſuper fafti veritate certioretur, nn 
6 diſpenſabit cum tali, ſalvo jure cujuſlibet.” | 

In my opinion the true ſcope and intent of this atute | 
hath been greatly miſtaken. It hath been conſidered as a 
law intitling the ſubject to the grace of the Crown in 
caſes of homicide by miſadventure or ſe defendendo, to 
which he was not before intitled ; but the fact appeareth to 
me to be quite otherwiſe z for the ſubject had in theſe - 
caſes the benefit of the royal grace long before the ma- 
king of this ſtatute; as appeareth by many antient char- 
ters of pardon * „ in which the King reciting that it ap- 
peared to him, | ſometimes upon the repreſentation of 
perſons . fide dignorum, at other times by the certificate 
of the ſheriff and coroners of the county where the fact 
was committed, that it was done in the neceſſary defence 
of the party, & non per feloniam aut malitiam excogitatamy. 
concludeth, Nos ergo pietate moti perdonavimus præditis 
A. B. ſeclam pacis naſtræ, que ad nos pertinet, pro morte. 
« fredicid, & firmam A ei inde concedimu „ ita  famen 


, ge the patent rolls. © in the time of J. m. and Eau. 1 
anterior to the ute of G. 9 s $1 
1 6e 7 


8 


=, 
P. 184, 464. 


$4 9 3 
— 5 .* 
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m. 63. 


7 Rym. 158, 
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24. m. c. 2. c No pardon ſhall be 


5 
* 
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2 5 47 Edw. III. 


66: waſuertt.” 


This laß clauſe ſaved to the relations of the party 
_ ceaſed their remedy by way of appeal of death, or, to ſpeak 
properly, recogn 


more 


* 


* 


"ot6Gcounrsr Wu. 


CO * rette in . aliquis verfi 


ized the ſubject's 


enn inde log 
de-. 


right to this me- 


thod of proſecution z which is, I preſume, what Fleta in the 
palſage juſt cited meaneth by the words, ſalus jure cujuſlibet. 

The royal grace- in theſe caſes Gem? to me to be 
founded in the benignity of the common-law, and to 
have been ſpecially regarded in framing the Coronation 
oath, which was nothing more than a recognition of the 


- conſtitutional rights of the ſubje& and a ſolemn en- 


gagement on the part of the Crown to maintain them. 


The words, as the oath ſtandeth a 


. hen I have alrea- 


dy cited: and words of the like 1tfport were inſerted in 
that antiently taken by our Kings, importing that mercy as 
well as Juſtice is one of the conſtitutional attributes of the 
Crown. And I the more readily give into this opinion, by 
reaſon of the proviſion made by the ſtatute of Edw. Il, 
when the frequency of pardons from the eaſe with which 
they were obtained was conſidered as a publick miſchief. 


granted for manſlaughters—and 


&. other treſpaſſes againſt the peace, but where. the King 


in his owndefence or by misfortune.” 
preſly referring to the coronation oath ſeem to imply, that 
in the excepted caſes mercy was due of common right. 
. Sure I am it is founded in natural juſtice,  * 

But the mercy of the Cron in caſes of ent was 
li to great abuſe. The King was ſometimes miſled by 


falſe or partial repreſentation of facts, 


2 4 ma) do it by his oath, VIZ. where a man flayeth another 
Theſe words * ex- 


againſt which 


abuſe the ſtatute of 27 Edw. III. was levelled. The abuſe 


the ſtature” of "Glovceſter probably 


had in contemplation 


was the careleſs or partial manner in which the ſheriff and 
 Soroners executed the writ de odio & ati, 


This writ'was founded on the common-law, PAY was 


_ rendered more effectual at charter, which ro- 


by the 


* that it ſhould iſſue gratis and of core” "with but 


l 


Bs 1. c. 13. 


10 Ev. III. A 1 


1. k. 2. 


15 Egzw. IIl. ft. 1. c. 15. words of the like import referring 
* coronation oath, * 
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fine to the King. Upon the return of this writ," if it ap< Chap. Wee? 
cated, either that the party was acquitted by the inqueſt; N 
r that the fact was done by miſadventure or ſe 1 
Ano, the writ de ponendo in ballium iſſued of COMMON g. Ch. 26. 
xIGHT. But the ſheriff and coroners were no longer | 
thought worthy of a truſt of 'this high importance, which 
they had probably abuſed; and therefore in order to veſt 
. it in the Juſtices itinerant, who generally were at the head 
of the profeſſion, and with that view alone, as I conceive; 
was this branch of the ſtatute made: not to intitle the 9 
ſubje& to the royal grace in eaſes in which he was not 
dmifible to it before, as hath been imagined; but to re- (44:9 
med) ſome inconveniences, which had been ſeen 8 felt We > 
in the method of admitting him to it. 1 
To that end the ſtatute enacteth, That no ans hatt sur Cee. 
© be granted out of the Chancery for the death of a man | 
* to inquire whether a man did kill another by misfor- £4 
«tune or ſe defendendo, or in any other manner withi 
a i felony: : but he ſhall be put in priſon until the coming of LE 
«the juſtices errants or juſtices aſſigned to deliver the gaol ; 27 
«and 1 it be found by the country that he did it in his 
& own defence or by miſadventure, then by the report of 
1 IO Juſtices to. the King, the” "Ing ſhall take him to 8 
« grace, if it pleaſe him. 
This was plainly pointed at the writ de adis of atit, y 
and aboliſhed it; and in the room of the return made to 
that writ by the ſheriff and coroners ſubſtituted the cer- 
tificate of the juſtices in Eyre; and this, 1 apprehend, 
was all it did iß regard to that matte. 
Lord Coke indeed doth ſay, that the writ de odio & Mag. Ch. c. 26. 
aid was taken away by the 28 Edw. III. but in his com- 
ment on the ſtatute now under conſideration ' he admit- 
teth that it was reſtrained by this ſtatute, and another re- 
medy provided; and whoever will read the 28 Edw. III. c. 9. 
with attention will ſee, that that act Was levelled at an 
abuſe of quite another kind. 
In treating this ſubje@ I have, in ger to the 
language of writers who have gone before me, and to the 
ſtile Rk the ſtatute of Glouceſter, ſpoken of the caſes. of 
homicide per infortunium or ſe defendendo as caſes ſtand- 


ng i in need of the grace of the Crown, 9 probably 
intitled 
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due. intitled to it of common right. That perſons who in tho 
ther bad been unbappily inſtrumental. in homicide 
aid ſe out charters of pardon, as well before as. ſince the 
YM . -” ;--Mlatute," cannot be denied. What was the peculiar object 7 
. bl of the royal grace in theſe caſes is not, I confeſs, ſo clear 
td. me. I am ſatisfied; that the life of the party was never 
mn danger, and conſequently as. to life he could not be 
EF +; . conſidered as an object of royal clemency, and ſtanding 
W -} min nest ot pardon. It hath been generally thought, that 
1 at common-law the party incurred a forfeiture of all hi 
. ss. *' chattels; and Kelng hath given us a ſhort note of a caſe 
„ from Fitzherbert-in the 3 Edw, III. which, as be citeth it, 
„ ES would lead one to think that the law at that. time un- 
f |  doubtedly was fo. His words are, The jurors were 
ante for putting an undervalue npon the of 
ee a man he Killed anotber in his own defence,” This 
| © "pg caſe ſa cited ſtrongly implieth, that in every caſe of homi- 
2 cide ſe defendends the party forfeited all his goods; other- 
wie why was the jury charged. with the value of them, 
7 or amerced for / their. miſbehaviour with regard to the ap- 
| Vits.Cor 285, praiſement ? But Fitzherbert goeth much W into the 
real ſtate of the caſe, and. at the ſame time letteth us, I 
Conceive, into the true ground of the forfeiture. The 
_ defendant" after he had killed the aſſailant fled for it, 
* Ideo, faith the book, Cautalla Jui confiſeantur 


i 66 


a vs 2 ah ado =. ew o 


—* Fitgherbort hath, reported. ſome- othen caſes; where the 
© © parties. incurring this forfeiture had fled from juſtice; 
=—_ - and in the caſe ſtanding next before that cited by Kehng, 
= .  _and happening in the ſame year, the reporter, after 
—_—  . ſaying that the party was remanded to priſon ad gratiam 
_— a6 expettard, .adderh, * Et-poſtea compertum eft per ro- 
4 «+ tulut coronatorum. quad prediffus G. fugit, ideo Catall 
e eu confiſcantur pro tugi:” he was remanded to priſon, 
—_ as the practice then was, appearing then to be intitled to 
Ep | the benefit of the ſtatute of Glouceſter ; - but ir afterwards 
a appearing that he had ſſed ſtom juſtice, is oy. were 
# 75 therefore, for his flight, confiſcated. _ 

FPiſight, it is well knou n, at this day induceth a for- 
_—: - feiture of goods, though the party ſhould be wholly ac- 
— i. We oh * * and FO the antient law a FT 2 
=_— _ „ | ed 
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FT in the purſuit upon hue and cry forfeited in like; man- Chap. W. 
ner, „ Dia, as the old books have it, Pari regis red · Fitz. Cor. 5 


% fer- iſe recuſavit. Lie fer legem non permiſit 4 * 288, 289, 290. 


t cars.” 


I ſubmit it to the conſideration of ale learned, whether | 
in caſes of homicide: per infortunium or ſe defendendo a 


| forfeiture of the whole was ever incurred; for in the ear- 
ly ages neareſt the conqueſt, When our law was, as it 


vere, in a ſtate of infancy, and had not received the im- 
provements it did during the reign of Edu. I. and in ſome 
ſucceeding -reigns, the manſtayer paid to the Cron by 
way of compenſation for the loſs of a ſubject a mulet 
or fine ſometimes in money, at other times in horſes, 
hounds,' hawks,” and other valuable effects. This I call a 


mulẽt or fine, unleſs we may ſuppoſe that thoſe payments 
were made and accepted in lieu of and as a compoſition 


for the whole, which I leave to farther confideration*. . 
It is well known to the learned, that the Anglo. Saxons, 


in conformity to a cuſtom they and other nations of Gers Sce Tacitus de 
un extraction derived from their anceſtors, in caſe of Moribus Ger- 


homicide contented themſelves with a pecuniary compen- 
ation, which they called the wergild, the price of blood. 


This, when it came to be aſcertained by law, was eſtimated 


in proportion to the rank and publick character of the 
leceaſed, the Crown in conſideration of the loſs of a ſub- 
ject, and the Lord for the loſs of his vaſſal coming in for a 


ſhare of it with the family, which likewiſe had mv a 


loſs in the death of its chief. 


The community was ſuppoſed to have an intereſts 8 


it really had, in the life of every member; and therefore 
the King, as caput reipublice, might exact a certain mulct 
or fine in caſes of homicide; though merely caſual +. 
Upon this principle deodands became due. The weapon 
with which the party was ſlain by another was a deodand. 


Irrational' creatures, and even inanimate beings, which, 


vithout wank intervention of human means, contributed to 


See in Madew's Hiſtory of the Exchequer, Ps} yo 6. 


ſome traces of theſe payments. 


+ See the Saxon laws throughout, with the link of the con- 


3 and Hen. I. and the gloſſaries. Yew Freda, Wergild, 
0, a 
And ſee Ae Spigter Laws. Lib, 30. c. 19, 20. the like 


| ala among the Franks and other nations of German exraQion. 


Woe 
ae. 


\ 
; \ 


e 


7 


DISCOURSE: E: 


| ** were deodanda, and are ſo to this day. And 
upon the ſame principle the Crown ſhared with the fe- 
"Wt the amerciament called murdrum already men- | 
tione : 
—— farther in a dark and. almoſt un | 
trodden path. 2 
AI have neither. 3 nor inclination to enter deeph 
8 25 in the ſearch of antiquity touching theſe matters. The 
r few things I have thrown out I 5 as probable conjec- 
5 tures, hints which poſſibly may afford ſame little light 
de thoſe who have more leiſure. and better health for fac 
| x inquiries. am) Dy - 
„%% == it in nom eee rather of hiſto» 
view amuſement than of real importance to inquire, whe- 
þ ther any forfeiture. in the caſe of Bani 13 ar 
or pen infurtumium was incurred at 9 or not; 
1 ſimce the ſtatute of Claucſter intitleth the party $0. the 
F _* grace and bath purged the forfeiture ab Mes af me 
a : fackoiturs was ever incurred. 
Es [I Ttherefore:think thoſe bakers who. have taken g 
55 © vendifts of -acquictal in plain caſes of death per inſertu 
nium . (juſtifiable ſelf-detence hath been already ſpoken 
to) have not heen to blame. They have, to ſay the word, 
| | deviated fram ancient practice in favour of innocence, and 
have prevented an expence of time and money, with 
which an application ta the great ſeal, though in a mat- 
ter of courſe, as this undoubtedly 4 is, muſt be e 
attended. 
Wull wendemus, null negabimucr aut- diffrenur reflun 
aul juſtitian... 
Fwy if it deſerveth the name of a 8 it is fo 
ſhort of what is conſtantly praQiſed at an admiralty-ſeſ- 
ſions under the 28 H. VIII. with regard to offences not 
ouſted of clergy by particular ſtatutesꝰ, which, had they 
been committed Nes land, would have been intitled to clergy. 
In theſe caſes the jury is conſtantly. directed to acquit the 
beanie 726.) Priſoner ; becauſe the marine · law doth not allow of clergy 
in any cafe; and therefore in an indictment for mur- 
{20 115 on , high-ſes, OP the fad cometh, a N yu 


5 5 1 F ouſting PT EY are 11 ©& 12 W. m e. 7. 40 1 
| N 2 e. Ti. 80. I, c. 24, and perhaps 9 e 


% 2 


TP T «* Dor R an. 


. 


OF HOMICIDE. 


dence to be no more than manſlaughter, ſuppoſing. it to Chap, Iv. 


have been pena ie at * the 48 is conantly 
acquitted.” + wh 


'SxcT. 4. 1 am not ſo clear 1 a to that ſpecies Sea. 4. 


of ſelf-defence, which I have already conſidered as barely 


_ excuſable. Braton and Fleta indeed, in the -paſſages 1 


have cited; ſpeak of ſelf-defence in general terms, not 
aceurately thing between that which is juſtifiabfe 


and that which 1s barely excifable. But in the then in- 
fant⸗ ate of bur law) fore Ihaccutacy of expreſſion and a 
want of doe preciſion in the arrangement of ideas may be 
expected, and ought to be candidly excuſed ; though it 
muͤtt be confeſſed that in the ſcale of ſound reaſon and 


ſubſtantia] juſtice the caſes widely differ. Tn. the former 
the party is entirely itmorent, he hath gone no farther 


than nature ſeadeth, no farther than duty, founded on the 


great {aw of ſelf-prefetvation, will carry the wiſeſt and 
the beſt of men. In the latter he may be conſidered as 


|  blame-Worthy, having by his own indilcretion and inordi- 
nate heat brought upon himſelf the neceſſity under which 
he excuſeth the fat; and though not a felon, yet, in 
* the eſtimation of the law, which looketh with a jealous 
eye on every action which tendeth to bloodſhed and the 
- iftutbanice of the peace of ſociety, far from an innocent 
man. In ſhort, as I have already obſerved, his caſe is P. 276. 


ſometimes attended with citeumſtaũces ſo bordering upon 


and not eafily diſtinguiſhable" from that ſpecies of feloni- 
ous homicide which we call manſlaughter, that he may 


with propriety enough be conſidered as an object of the 
King's grace within the reſtrictions of the ſtatute of 


' Glouceſter, and 9 not nen! to a ale vers 
. r of . | 
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. [P. 285- which we call-manſlaughter, which, as I hefore obſer-. 
1 ved, the benignity of our law, as it ſtaodeth at preſent, 
imputeth to human infirmity ; to infirmity, which though 
158 . in the eye of the law criminel, yet is conſidered us ei- 
1 4 © dent to the frailty of the human frame. 
DE Ide caſes falling under the 3 of man-. 
_ __—_— where death enſueth from actions in bes - 
5 - unlawful, but not proceeding. from: a felonious intention, 
N | or from 2 diene in a TW Jawful, but done without 
F | due care and circumſpeQion for preventing miſchief, have 
x. 1430 e. been already conſidered under the title of aceidental 
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death; 


place. 


hitnſelf under the plea of provocation muſt prove his caſe 


_ tothe ſatisfaQion of his jury. The preſumption of lau is 

1 him, till that preſumption is repelled. by contrary -. 

_ evidence. 
_citcumſtances heat of blood, the furor brevis, wil or will 
not avail the defendant is now to be conſidered. | 


What degree of provocation, and under what 


SECT. 1. Words of reproach, how grievous \ſhever, 


are not provocation ſufficient to free the patty killing 


- from the. guilt of murder. Nor are indecent provoking 
ions or geſtures expreſſive of contempt or reproach, 


_ "without an aſſault upon the perſon. 


and . the diſtin&tion between manſlaughter... and 
C5 275 be. exculable ſelf defence hath been eee in 4ts, ig 5 


The ciſes falling under the head. of . 5 
ih molt frequently occur, . are thoſe. where. death en- 

fueth upon a ſudden affray and in heat of blood, upon- : 
- ſome provocation given or conceived. 5 
I have alteady premiſed, that whoever would ſhelter 


f 


This rule will, I conceive, govern every caſe where 


„ party Rilling upon ſuch provocation maketh uſe of 2 


LEE: 4a or otherwiſe aun an intention to 
K 8 "Y 485 2 kill 
, EN * W -* 4g «ns $42 
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every caſe of felonious homicide. 


nue er todo — ahb 8 Ude .. — 


the other a box on the ear, or had ſtruek him with a 
ſtick or other weapon not likely, to kill, and had: uriluckily Kel 130 an. 
| and; ogainſt lis intention Killed, it had been but man-. 


_ Daughter. 3 
The difference e the caſes is plainly this. 5 


the former the malltia, the wicked vindiQive diſpoſition +1306 


already mentioned, evidently appeareth : in the latter it 


of his paſſion intended to chaſtiſe for a picee of inſolence, 

which few ſpirits can bear. In this caſe. the benignity of _ 
the law interpoſeth in favour of human frailty; in the 

N 5 its juſtice regardeth and DORN the ä ma- 

F 925 | 


Ster. 2. Andi it MER to ; be n that in alt ge. 
1 caſes of homieide upon flight provocation, if it may 
be reaſonably collected from the weapon made uſe of, or 
from any other circumſtance, that the party intended to 
Fill, or to do ſome great bodily harm, ſuch homicide will 
be murder. The miſchief done is irreparable, and the 
outrage is conſidered as. flowing rather from brutal rage or 
diabolical malignity than from human frailty; and it is to. 
human frailiy, and to that alone, the law indulgetb it in 


A f:w inſtances may ſerve for illuſtration. _ 

1 finding a treſpaſſer upon his land in the firſt tran- 1 9 
ſport of his paſſion. beatetb him, and unluckily happeneth 5 
to kill; this hath been holden to be manſlaughter. But it 
muſt be underſtood, that he beat him, not with a miſ- 
chievous intention, but merely to chaſtiſe for the treſpaſs, 
and to deter him from committing the like ; for if he had Kel. 132. 
knocked his brains out with a bill or hedgeſtake, or had „ 
given him an outrageous beating with an ordinary cudgel 


is asevidently wanting. The party in the firſt. tranſport 4 — 5 


beyond the bounds of a ſucden reſentment, whereof he . 


had died, it had been murder. For theſe circumſtances 

are ſome of the genuine ſymptoms of the mala mens, the 
E bent upon miſchief, which, as I have already ſhewn, F 466. 
enter into the true notion of malice in the legal ſenſe of 
N 8 | 
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1 . | 
08S 137. ground he bound him to hie HorfF's fail'and” beat Rift 
e Arbe horſe" took fright zud ran &way, and Sec the 
boy en int ground 10 tha he del. © This was — 
_ * "WM murder ; for i it was . deliberate af and ſayoafed' of 
o 
ne Toes being en emen in the frees Shs SHA s FP 
— ſoldier ran haſtily towards "the Edtibathrits. N WOftatt 
fein tim Tub tis that waer cried our; « Ys wil tot | 
F-  ** murder the man will you?” en replies, What 
E %% ͤ 
8e him i box on the car, nd Se ruck Her on 
de denn with the poet of this Tword. The wort 
deen fled, and Sedmar purſuing her liabbed her in the 
1 1 4 " back. Holt was at firſt of opinion, that this was murder, 
3 _ «7 £4 fragle box, on the ear from u tuomu not being « futient 
| ' -prowication to kill in this Manner, often he Rad Fei Rev z 
eee in return for the box on the var; ard it was propoſed 
do have the matter found ſpecially. - But it afterwards 
-  - - appearing. in the progreks of the wal, that the woman 
truck the ſoldier in the face with an iron patten, and drew 
a great deal of blood; it was holden e de no more 


than manflaughte r. 
The lmart of- eme weundz and the effalion of 
,  _ © blood might poſſibly keep his rogers eee val tothe 
moment of the fact. 
Sen. . Mr. Lutterel being arteſted for ſult debt prevailed | 
K. v. Tranter on one of the officers- to go with: him to his lod; inge, 


3 | while the other was ſent to feteh the attorney's bill in 
—_ order, as Eutterel pretended, to have the debt and coſts 
pad. Words aroſe at the lodgings about civihty money, 
Which Luttere] refuſed to give; and he went up ſtairs pre- 
.- + _- tending to ſeteh money for the payment of the debt and 
2 cofts, leaving the officer below,. He ſooh returned with 
2 brace of loaded piſtols in his boſom, which, at the im- 
paortunity of his ſervant, he laid down on the table ſaying, 
He did not intend to hurt the officers, but fs Would nor be mM | 


* The * of ; oboe correction. es ene 
5 under the head of aceidental death, carry this rule much far- 
* ther than theſe do; for cor red ion with moderation is ceriainly 
lawful. But in theſe caſcs the leaſt blew would Rave been un- 
| Ne: 2 5 . 
: 5 . 
. g 


1 
* 


gr uo M eib 393 
5 wes. The officer, who had been ſent for the attorney's Chap. . © of 

bill, ſoon. returned to his companion at the lodgings; and y ; by 4 
words of anger atiſing Luttarel ſtruck one of the „ e 
an the face With 6 walking - cane, end drew a little blocd. v 94M 


Whereupon both ef then fell: upon him, one Mabbed 0 1 
him in nine places, he all the while on the ground begging for * 


merey and unable lo rei tem; and one of them fired one 
of the piſtols at him while en the ground, and gave him his 
- death's. wound. This is reported to have been holden 
manſlaughter by reaſon of the Fin ſt a _ wil the cane. - 
This is the caſe as reported by Sir Tals Strange; and | 
an extraordinary caſe it is, that all theſe circumſtances of 35 
aggravation, two to. one, he helpleſs and on the ground : 
begging for mercy, ſtabbed: in nine places and then diſ- 
paiched with a piſtol ; that all theſe circumſtances, plain See Holt's oi. 
indications of a deadly revenge or diabolical fury, ſhould 3 
* outweigh a flight ſtroke with a cane. 
N. in the printed trial there are ſome e Babes 6 St. Tri. 1 96. F 
BY which are m dropped, or vary lightly men- 9 
tioned by the reporter. | i 
I. Mr. Lutterel had a food by 55 fide, which. or 
the affray was over, was found drawn and broken. How 


that happe ned did not appear in evidence; for part of the : $57 
affray was at a time when no witneſs was „ _ I 
Tpake to the whole. 7% WY H 


2. When Luftere/ laid Ae el on the table, he de- 

_ elared that he brought them down, go he would wot be ESP 9 

farced-out- of his hdging . 5 . „ 
3. He K ra the officers ſeveral times. „ 
I. One of the oſſicers appeared to have been EET 

in the hand by a piſtol- ſnot, (for both the piſtols were diſ- 

_ charged in the affray) and ſlightly on the wriſt by. ſome 

ſharp- pointed weapon: and the other was flight ye 1 8 

ei in the hand by a like weapon. 3 

565. The evidence touching LuttereP's 1 foe” mercy „ 

was not, that he was on the ground begging for mercy; but 

that-on the ground he hold: * his hands'as tr he co” 

brgging: fer mercy< AIDE PI, 00S 772 s 

he hes zufltee diteffed: ths 3 jury, chat af: they = 5 

keyed Mr. Lutterel endeavoured to "A 22 8 75 —_ 7, 


"ES. by oF: 
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immun 


. * 9 was the caſe; and very probably was the | 


Af "£3 . 
L * 


. caſe, it would be juſtifiable - homicide in the ' officers. 
However, as: Mr. Lutterel gave the firſt blow accompanied 
wil imenuces te the officers, and the: circumſtance of produ- 
 Cing loaded” piftals to prevent tim dating lim from his lodg- 
inge Whiell it would have been their duty to have done, 


N Pi 
A _— 8 
EO "> 


if the debt had not been paid or bail given, he declared | 


RE. TFT COULD; BE NO MORE than manſlaughter.” 
N This direction of the chief juſtice the reporter hath 00- 


_ ally omitted and therefore I have taken the liberty to 


ſtate. the caſe more largely than otherwiſe l ſhould Ge 

- done. And I cannot help ſaying, that the circumſtances 
# omitted in the report are too material, and enter too far 
into the true merits of the caſe to hers been dropped by a 


L oy 8 | _ gentleman of Sir John Strange's abilities and known can- 
_* Ws if he had not been over-ſtudiaus of brevity. 


9 


Imperſect reports of facts and circumſtances, eſpe- 
cFCailally in caſes where every circumſtance weigheth /ome- 
 Þthing in the ſcale of juſtice, are the bane of all ſcience 
that dependeth upon the precedents * * of formor 
times. 
I have : always thought: Rowh's date very extraordinary 


- 


; 11 Rep. 87. one; as it is repoſted by Coke, from whom Hale cites it. 


The ſon fights. with another boy and is beaten; he runs 


Hale 453. home to his father all bloody ; the father: takes a ſtaff, 


runs three quarters of a mile; and beats the other boy, 

who dieth of the beating. This js ſaid to have been 

T ruled er, . in neee 

Fon. 91 50212996 #11 7 

A 'Surely the provocation. was not- very grievous. The 

boy had fought with one who happened to be an over- 

match for him, and was worſted-j a a n enough, 
and very frequent among boys. 

- If upon this provocation the father, . three 
quarters df a mile, had ſet his ſtrength: againſt the child, 
had diſpatched him vvith an bedgeſtake or any other dead- 
ly weapon, or by repeated bloss with his cudgel, it _ 
in my opinion, have been murder; ſince any df theſe cir 
cumſtances would have been ia plain indication of the 
litia, the miſchievous vindictive motive befote explai 
an with regard to eſe circumſtances, with what wea- 
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; r "HOMICIDE. 1 „ 4 
| to what degree the child was bexten,. Os is to: wp. 7. "2 
pou Tet. 1 
| 15 Croke ſetteth N 1 ck 3 light, . . 
at the ſame time leadeth his readers into the true grounds 7 
of the judgment. ._ His:words are, ** Rowly firuck. be 
0 3 4 ſmall cudgrlo, of which Habe be Nee. "2 
« died.” py 
© 1 think. it may be fairly colleQed from Crake $. manner: 
of ſpeaking, [and Gedbolt's report, ] that the accident hap- © 7 
pened by a ſingle ſtroke with a cudgel not likely to deſtroy, nl 
and that death did not immediately enſue. The ſtroke 
was given in heat of blood, and not with any of the cir- 
cumſtances which import the nialitia, the malignity of = ITN 
heart attending the fac already explained, and therefore WO F 
manſlaughter. 1 obſerve that Lord Raymond layeth great -;* 
 fireſs on this circumſtance, # that the 3 war with * * | 
gel not Beh to Bill.” : " 


Ser, 3. The rule hid deen in dhe firſt ſeQion will sea. 3. 
not hold in caſes where from words or actions of reproach = 
or contempt, or indeed upon any other ſudden provoca- „ „ 
tion, the parties come to blows, ns N. advantage being | Te 1 
Sought or taken on either. ſide. 1 
J. uſeth provoking language or behaviour towards B. TY 
B. ſtriketh him, upon which a combat enſueth, in which 
A. is killed. This is holden to be manſlaughter ; for it 
was a ſudden affray and they fought upon equal terms; ' 2a 
and in ſuch combats upon ſudden quarrels it e not „„ 
n gave the firſt bb. 5 
But if B. had drawn his-ſword and made a paſs _—_ -. 
his ſword then undrawn ; and thereupon A.' had been kill-Xe. 1. 
ed, this would have been murder; for B. by mgking his 4 1 
paſs, iis. adverſary's ſward undraun, ſtrewed, that he 
ſought his ,blood; and 4's endeavour to defend himſelf — 
which he had d rig to de, will not excuſe B. But if B. Kel. 130. = 
had firſt dtawn and forborne till his adverſary had drawn 9 
oo, it had been no more than manſlaughter. on = 
© Mawgridge, whoſe caſe hath been already mentioned P. «74. 
| upon another occaſion, upon words of anger theew a bot= 


* Godbolt 465 calleth it 4 04 i A ſmalt | 
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and imme 
7 Nur; Mr. Copy returned beine Mt the 
ead of Mawerj and wounded him. eupon 
awgridge rag e Abel © Cope,” This Was ruled to be murder; 

i Mowgridze Ip edit the bottle _ 5 6 
to do Tom regt wilchief; 'and” ts drawing” 

 fhewed, that he intended to follow” his 22 fone ffs . 
lawful for Mr. Cope being ſo aſſaulted to return the bottle 5. 

t in this Eaſe was holden to be Ok 2000 

all the Judges of on boo at * conference „ op 4 0 


F Major Oneby. 2 52 3 > 


To what I have offered with regard to cad renconn- 


erz lot nge add, that the blood, already too much heated, 


kindleth afreſti at every paſs or blow; and in the tumult 


of the paſſions, in which mere infling, ſelf preſel vation, ; 


hath no inconfiderable ſhare, the voice of fs on is not 


++ * heard, And therefore the law in condeſcenſion to the in- 


firmities of fleſh and blood hath extenuated the offence. 


Seri 4 But in theſe, and indeed in every other caſe 
of homicide upon provocation how great ſoever it be, if 
there is ſufficient time for paſſion to fubſide, and for rea; 
ſon to interpoſe, fuch homicide will be wnurder, : MEE SS 

A. findeth a man in the act of | adultery with his wife, 
and in the firſt tranſport of paſſion killeth him; this is 
no more than manflaughter. But had he killed che adul- 
terer deliberately and upon revenge after the fact and ſuf- 


_ ficient colin e it had been undoubtedly murder. For 


let it be obſerved, that in all poſſible caſes deliberate ho- 
micide upon a principle of revenge is murder. No man 
under the prote don of the law is to be the avenger of his 
own wrongs.” If they are of ſuch a nature for which the 
Jaws of ſociety will give him an adequate remedy, thither 
| he'ought to reſort. But, be they of 'what nature ſdever, 
he ought to bear his ſot with patience, and ruin r. 
"8 2 8 15 On 1 to fs "Mo High. * | 


#7 TY 7 5 


e Lord ge rer 3 r e 
learned judge. in this 8755 aſter a ed . 8 27 
wherein I cannot totally agree with him, entereth with great 
learning and found reaſon into the point upon which the caſe 
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Ser 627 yy pon this Feineipfe, dellbefate Alling "If seg = 1 Ty 


99 en is Fin the eye of the law murder; for 2 


re enerally, founded in deep revenge ; and ch h a > 
porn "ſhould be Arawn-into I "duel; 'not 7 n 2 mots (6 =. 
eff inal, but merely. upon the punAilio of What 1 


rdfmen fall! Ws alt] honour, that will not excuſe ; ; for he- 
—— fly Teeketh' the blood of another upon a pri- 
quarrel ; aRQeth in. 4 of Xl laws * and S- 
125 en His motive 
But if, 5 F id before, pt A fudden gi rrel the 7 par- | 
ties gn upon he ſpot, or ik they fer ai fetch thee 
weapons and go into the field and fight, and one of them 
falleth, it will be but manſlaughter ; 3 becauſe it may. be 
reſumed the blood never cooled. | 
n vill be otherwiſe if they appoint to fight the next Kel. ) 
day, or even upon the fame day at . ſuch an interval as 
that the” paſſion might have ſubſided: or if from any cir- 
- cumftances attending the caſe it may be reaſonably con- 9 
cluded, that their judgment had actually controuled the 
firſt tranſports of paſſion before they engaged. The ſame 
rule will hold, if after a quarrel they fall into other diſ- Oneby's caſe. 
courſe or diverſions, and continue ſo 9 a reaſonable Raum * 
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RE the Statute of Stabbing.” oF 


T * A T penal: ſpecies of N chick 3 C 
4 © ouſted of clergy by the a& of 1 Fac. I. commonly : Jac. I. c. 8 
called Tie Statute of Stabbing, cometh now in courſe to | 

be conſiderec. 

I his ſtatute was made at a critical time, and, as kra- 

dition bath it, upon a very ſpecial occaſion. It is ſuppo- Fa as UL 
ſed to have been principally intended to put an effeQual 20 tas. | 
ſtop to outrages then frequently committed by perſons of WEE 
inflammable ſpirits and deep reſentment ; who, wearing $a 
ſhort i ol under their cloaths, were too well Prepared FER. 
; N 
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Sed. 1. Ser. 1. Tt was NE by bs . in Lond . 
Kel. 56. is that this ſtatute i is declaratory of the common-law, 
- UG Hule 486.) and was made for preventing the inconveniences ariſing 
| from the forwardneſs. or compaſſion of juries; who were 
apt to conſider that to be a provocation for extenuating 


murder, which in law was not. . Whether. it was merely 
2 a declaratory ſtatute or not, 1 will not take upon me to 
determine. But certain it is, that though the words de- 
ſcriptive of the offence are very general, probably in ter- 


4 Forem, yet in the conftruQion of the ſtatute the circum- 


ſtances which at common-law will ſerve to juſlify, ex- 
cuſe, or alleviate in a charge of murder, have always had 
their due weight in proſecutions grounded on the ſtatute. 

: The words are, That if any perſon ſhall fab or thruft 


15 any perſon that bath not then any weapon dt aun, or 
. that hath not then: firſt. ſtricken the party killing, and 


the perſon ſo ſtabbed or thruſt die in fix months ; except 


a 2 


Hat &c. 7 +.» = > +1 
Baut general as the words are, yet caſes: coming Sitio 
the letter of the act, and not covered by any of the ex- 
ceptions, have very rightly been adj on: not to be within 
the meaning of 22 ice or? benignity of the law 
over-ruling the rigorous penning of the ſtatute. 
I will by way of illuſtration mention a few caſes, 1. 
of which have been already cited to other purpoſes. 


Aa 
ay 
1 


r. 2. Ide caſe of an adulterer ſtabbed by the huſband in 


._ — the aT of adultery lately cited is not within the aQ ; it 


greater than fleſh or blood, in the firſt WIRE; of. pat 
| Lion, can bear. 


'A man is * afſaulted by thieves i in his houſe, the thieves 


* 


TE | Hable homicide. 


ö Hate An officer . puſhed abruptly's and. violently into A gentle- 
8 4 
* man's chamber early in the morning in order to arreſt 


Þu „ nt telling * h nor 2 ng words of arreſt : 


— 


en yo eee, 


in caſes of ſelf-defence, misfortune, or for preſerving the 
peace or . his child or ſervant, york e | 


is manſlaughter at common-law ; for the provocation is 


e ie no weapon drawn nor having ſtruck bim 3 he ab- 
beth one of them; this is not within the aQ, it is juſti- 


1 


OF HO N IDE. | ; 2 
- the gentleman, not knowing that" he was an officers. under Capt. 
the firſt ſurprize took down a ſword that hung in the | 
chamber and ſtabbed him. - It was ruled manſlaughter at 
common-law, though the defendant was indicted on the 
ſtatute, and the officer had no weapon drawn, nor had 
he ſtruck the defendant; who not knowing the officer's 
buſineſs might, from his behaviour, W ne En A 
that he came to rob or murder him. 

Upon an outery of thieves in the night=tinte 2 per- „Hale ds. 454. 
ſon who Was concealed in à cloſet, but no thief, was, in Cro. Car. 538. 
the hurry and ſurprize the family was under, ſtabbed in Jenes(W. 44g. 
the dark. This was holden to be an innocent miſtake, and 
ruled chance · medley. 

Poſſibly it might have As better ruled manſlaughter 
at common-law, due cireumſpect ion not as een dd 
but it was not manſlaughter within the ſtatute. _ 

"Caſes of this kind are very numerous. Many of them 
have been already ſtated to other purpoſes undef the head 
of juſtifiable or excuſable homicide ; and more there | 
are which cannot have eſcaped the obſervation of any : 
attentive reader. In all ſuch caſes the juſtice or benig- | 
nity of the common- aw hath over-ruled the rigour of the 
ſtatute. N z 

Sxer. 2. A priſoner whoſe caſe may be 8 within Seck. 2. 3 
the letter of the act commonly is ' arraigned upon two 4 
indictments, one at common-law for murder, the other 2 
upon the ſtatute; and if it cometh out in evidence that 
the fact was either juſtifiable or amounted: barely to man- 
ſlaughter at common-law, it hath been rarely known that 
ſuch perſon hath been convicted of: manſlaughter upon 
the ſtatute. | 

Hard indeed it would be move he be ſo convicted. 
fe! if the tradition I hinted at above is to be depended 
on, this is one of thoſe acts which, to borrow! an expreſ- 
ſion from Lord Bacon, was made upon the ſpur of the times; 
Whereas the rules of the common-law, 4n- caſes: of this 
kind, may be . conſidered as the reſult of the wiſdom and 
experience of many ages. 

Let me add, that if the outrages at which- the ſlatute 
yas wy: _— been . * due wa "RY pro- 

pet 


>. <P 


[ Hale 469. 
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upon the foot of common-law. Lidoubt not an 
Sa would ſoon have been put to them, without incumber- 


ing on books with a ſpecial ac for. that purpoſe, and a 


variety of queſtions touching the true extent of it. This 
obſeryation-will hold with regard to many of our penal 


. ſtatutes, made upon ſpecial ang preſlng Geahhons, and 


favouring rankly of the times. 


Aſter what 1 have ſaid it may. not. be thought ex- 


++ tremely. neceſſary to enter minutely into the circum- 
ſtances which will bring particular, caſes within the ſta- 


tute, or take hp out M * 0 nen "ey ne 


Mall be faid. . . Fr 


Ser. 3. The * in „ ee the 3 Ah, 
10 Every. perſon. that ſhall , or thruſt. Under theſe 


3 words ſhooting with any ſort of fire-arms, or thruſting 
with a ſtaff or any other blunt weapon, have been 


brought. within the act. . The caſe of thruſting with g 


blunt weapon muſt be ſuppoſed to have been in the con- 


templation of the legiſlature ; otherwiſe it will not be 


eaſy to account for the exception with regard to ne Cor- 


reQion of children or ſervants. _ 
The caſe of ſhooting with fire-arms will govern. the 
caſes of ſending an arrow out of a bow or a ſtone from a 


ing, or uſing any device of that kind holden in the hand of 
' the. 8 at the. inſtant of diſcharging it. But throwing at 


a diſtance and wounding the party, whereby death en- 
ſueth, the weapon, be it what it may, being delivered out 
of the hand. at the time the ſtroke was given, hath not 


been thought with  ſtri& propriety to come ans * 


notion of ſtabbing or thruſti ng. 


Srer. 4. The fatute hath likewiſe theſe * "FU 


- deſcriptive of the offence, ; Every perfon that ſhall ſtab 


fol in Ne 131. gn by the court in Next * at the 


5 or thruſt any perſon that hath not then any weapon 


66 Ne or that hath not then fr ft. ftcicken & c 


An ordinary cudgel, or other thing proper for defence . 


| or gone? in the-hand of * a "ow ee 


75 2 


Old Bailey in Od. 8 An. where the point of a ſword was throwh 


| at 20 yards — Ms. Denton and Chapple, 


ed 


Fd 


„ © WD 'y3 © 


import a ſword, or other weapoti of that Kind draw ou? of 


' more leifure and refinement. 


given. The major vote however prevailed ; but, in the 


* 
1 85. 
as FG " 
t” \ ' 
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fatute; though the words a weapon drawn fee rather to 3 9 


the ſcabbard. It would found extremely Harſh to fay, that 

a ſword in the feabbard is a weapon drawn within the 

meütling of the act; and yet, I preſume, there are ſome ; 

ſwords ſtill remaining, Which probably have not been 

drawn fince the reſtoration, as well fitted for defence or 

annoyance as an ordinary cudgel. But the judges have 1 

wiſely holden a ſtrict hand over this ſtatute. They did 8 

ſo very remarkably in the caſes where it hath been holden, 

that perſons preſent aiding and abetting, though at com-_Ateyn 1 

mon-law principals in the manſlaophter, are not within 1 Hale 468. 

the ſtarite, ſo as to be ouſted of clergy. Os. 
C a ie er th. a NEC] 

Ster. 5 The judges were once divided upon the con- geg. g. : 

ſtruktion of the word en; * The party killed not having 3 Lev. 255. 

4 en any weapon drawn.” The poitit in debate was, | 

whether the word then was to be confined 7 fi inſtant 

the fab was given, or whether it related to the whole time. 

of the combat. But, as 1 do not find that this point re- * 

ctived at) judicial determination, I leave it to the men .. 

la another caſe, a queſtion aroſe upon the conſtruction jones( w.) 340. 

of the word fir/? in the ſtatote z ** The perfon killed not . 

having ut ſtricken the perſon killing.“ Eleven of the. 

judges held, that the words, “ Not having firſt ſtricken,” 

meant, not having given the. firff blow in the affray. 

Richardfon ſingly was of opinion, that the meaning of the, 

words was, not having ftruck before the mortal wound was. 


opinion of Hoelt, againſt the natural order of the words gin. 668. 
and the obvious meaning of the af. The arrangement o ß 
the words, as they ſtand in the ſtatute, ſeemeth to have 

zen inyerted, and a conſtruction the legiſlature never 
dreamit of extorted from then. 
Theſe are ſome of the queſtions upon which the in- 
genuity of learned men hath been employed in the con- 
ſtruction of this ſtatute. But wherever the defendant is 
indicted at common-law and alſo upon the ſtatute, the 
queſtion moſt worthy of litigation would, in my opinion, „ 

| = LENS c"-/ 608 
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the conſtruction of the ſtatute the beyigoity " * com- 
a to turn * ſcale; NEW | 


engen U. 2 
boy Is the fa upon evidence murder at RP or 


is it not? Eſpecially if the ſtatute was declaratory of "the | 


common-law, as, according to the pallogy already Cited, 
from Kelyng, it was reſolved to be. 

One general rule however may, as 1 conceive, be ſafely 
laid down, That in all caſes of Joubt and difficulty — | 


A 


11 


* 


c nA p. vn. 


| pure EFORE I quit the 1 of manſlaughter, I vil 


ſubmit to conſideration a few things which have oc- 


_ - curred to me touching the diſtinction between that of- 


fence and murder in the light out oldeſt writers conſide- 


red thoſe offences; and how far later ſtatutes have intro- 


duced the material diſtinQtion between thoſe offences. 


Which at preſent is eſtabliſhed. 


. The diſtinction between murder and manſlaughter, as | 
it is ſtated by our oldeſt writers, ſeemeth to have been in 


their time merely nominal. By the one they, meant an 


inſidious ſecret aſſaſſination, occulta occiſio, nullo ſciente | 


aul widente, as they expreſs themſelves. And homicide 
under theſe circumſtances, if the offender. was not appre- 
hended, ſubjeAed the townſhip, as I: have already ob- 


ſerved, to the amerciament, to which they gov) the name 


of Murdrum. 


Every other ſpecies of felonious homicide they called 


de 2 ſumply homicidium nequiter & in felonid fallim, But 


both offences with regard to the conſequences of a con- 


 vition were the ſame, both capital; unleſs the privilege 
of clergy interpoſed, ea when it. did, both were treated 


alike. | 
The legal notion of. 8 in contradiftin&ion to 


manſlaughter was afterwards enlarged, and took in every. 
| fpecies of homicide, whether openly or privily commit- 


ted, if attended with circumſtances indicatifig a precon- 


ceived malice in the laige ſenſe of that term, which I have 
already ſtated and explained; or, to borrow a term from 
the Scotch law, Slaughter af lorechought "— Fe 


Stavford, 


£ 


. Fo 
& - 4 12 
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5 a HOMIC IDE | 
Stanſand the cleareſt and beſt writer on the Crown-law © 
before Hale, ſtateth the old rule from BraHon ; but addeth, i. 14 7 
that the enlarged idea, taking in every ſpecies of om 
with malice prepenſed, had long obtainet. 
How long it had obtained is difficult to determine — 


preciſion; and I think it a point not worthy of . 
veſtigation. It had certainly obtained long before 


into this diſcourſe, the ancient precedents and writers on 
our law do not make uſe of the term homicide in malice. 


forethought i in contra - diſtinction to ſimple felonious homi⸗- 


cide unattended with that circumſtance; yet it is certain 
that the term, and alſo the diſtinction between the one of- 
fence and the other founded in the circumſtance of malice 
was well known and underſtood at or * near the time 
thoſe writers flouriſned“. 

The acts + of general pardon from the 50 Edw. III. 9 
this time conſtantly and uniformly except murder of — _ 
prepenſed, or in wdrds tantamount, correſponding exaQly | 
with our.preſent-notion of that-offence. _ 

Under theſe acts, manſlaughter not being excepted was 
always underſtood to be pardoned. | 
Here was a real diſtinQion, though temporary and oc- 

caſional, eſtabliſhed between the offences of murder and 
ſimple felonious homicide ; which was certainly founded 
on the ſuppoſed malignity or non-malignity of the heart at 
the time the fact was committed. In one caſe the mercy 
of the Crown interpoſed, in the other. the offender was 
left open to the juſtice of the law. 


303 
In. 32 
e. to. 
18. B. 


ford's time. For though, as | ad bs at the entrance P. 256. 15 


The ſtatute of Rich. II. likewiſe e the legal 13 Rich. II. 


goeth, . eſtabliſheth a real and laſting difference between 
the offences. It enaRteth, © That no pardon ſhall be al- 
« lowed for murder or for the death of a man flain by 
et await, aſſault, or malice prepenſed—unleſs the ſame mur- 
« der &c, be ſpecified in the charter; and if in the char- 


diſtinction as well known in thoſe. days; and, as far as it ft 2. 6 1. 


* See the patent rolls already cited, many pardons for homi- P. 283. 


cide under various eircumſtances reciting” that the facts were 
committed non p r feln am aut excogitatam malitiam. 
+ See the aQs in Raflal. or any addition before 1618, when 


Fu ton collection, . omitting _ rary aQs nod ads ſuppoſed + 


to be repeated or oblolete, was pu ſhed, 


«© ter 


4 
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ter it not {6 ſpecified; che juſtices ſhall | 00 f 
weft if he Ll ore or ſain by await, ha, 
ce prepetiſed'; and if they find that he was tnut- 
66 Abe or ſo lain, the charter ſhall be diſallowed. “. 
Upon ſuch finding of the jury the 25 was pre fumed 
to Have beth devivel i in His grant; therefore che 
ſtatute Provideth, thar to general 5 in the pardon, 
How comprehenſive ſoever, ſhall avail the offender. The 
Crown wis not preſumed ititentiondlly to pardon remedi- 


_ rar munter, Uneſs its intetmion was Plalnly an and Clearly 


expreſſed in the charter, | 
'The ftatutes ouſting clergy in the enſe of Wiltul mür- 


der likewiſe prefuppoſe an eftabliſhed well-xhown diſtinc- 
tion between that offence and ſimple felonious homicide; 


and fall in exaktly with our prefent notion of homicide 


attended with and ee by 1 the circumſtance of n- 


lice 'ÞY 
we”. Vin. e. 7. if any lay perſon Srepenſcah murder i 


| his lord &. 


. 330 —33 . 


23 H. VIII. c. 1. oufteth cletgy in Uſe of wilful mur- 


der of malice preperiſed ; but excepreth perſons in boly 
orders, viz. of the order of fubdeacon bf above. 


25 H. VIII. c. 3. referreth to the 23d, and is 2015 re- 


| turd to the 72 queſtion merely auxiliary to it. 


1 Edw. VI. c. 12, which fot feaſons given in another 
Place, 1 think, bath ſuperſeded both the a&s of H. VIII 
2s fat as concerneth the enumeration of offences ouſted of | 
clergy, deſcribeth the offence by the term murder of ma- 
lice prepenſed ; but doth not extend to acceſſaries before 
the fact, nor to perſons ſtanding mute & c, as the two aQs 
of NH VIII. taken together did. 

40 5 Pl. and M. c. 4. is auxiliary to the act of Edw. 


i. and extendeth to elke before the fact, and to 


perſdns 74 mute &c, and the offence is here deſcrib- 


ed ſingly by the words wilful murder ; which, in the 


Bro. Indict- 


meut, pl. 7. 


| language of the law, ex vi termini import every thing we 
now underſtand by murder of malice prepenſed i in contra- 
_ diſtinQion to manſlaughter. 

And. therefore in an indictment for. murder the won 
mutdravit'is ſo neceſſary and eſſential in the deſcription of 
the — chat no words, however importing the fame 

5 offence, 


- 0p te 2 th 
£4.45 ex malitid præcogitatd inter fecit, will now bring Chap. Vn, 
the cafe within the ſtatutes; and for want of that techni- 
| cal operative word the defendant cannot, be cane of 
murder, t hough he may of manſlaughtier. | | 

Theſe ſtatutes ouſting clergy i in the caſe of et 3 a 
introduced a material and laſting. diſtinction between that 
offence, and what we now commonly call . Manſlaughter; © 
with regard, to the conſequences of a conviction. But 2 
the ſtatutes of H. VII. were extremely partial and de- (See as . 
fective, all perſons in holy orders, who ought themſelves BER 25 T5 
to have known and taught others their duty, being ex- 7, 8. 2 Hale 

cepted,,./ and:the ſtatute of H. VII. already. cited was in 375, ff. 
like manner defeQtive. This defect the ſtatutes of Eu. 
VI. and of P;. and M. have ſupplied. 5 
But ſtill, all perſons not capable of holy orders, as wo- 
men, who from the delicacy, of their frame ſeem. to be- 
the moſt ſuſceptible of human. paſſions, - and ſome others, 
were left to the extreme rigour of the common-law, and 
to the mercy of the Crown; for at common-law. all fe- 
lonies, except petit larceny, rape and mayhem, were 
conſidered as capital offences, unleſs in caſes where the 
offender was capable of holy orders and qualified for 
hem; and in thoſe caſes, I am ſorry to ſay it, murders, 
though of the moſt atrocious kind, were not excluded. 
And therefore wherever I ſpeak of the benignity of the 
law and its condeſcenſion to human infirmity. in the caſe 
of manſlaughter, I would be always Re to ſpeak 
of the law in its preſent ſtate. 

But light and ſound ſenſe have at length, though by 
very ſlow degrees, made their way to us. We now con- 
ſider the benefit of clergy, or-rather the benefit of the 
ſtatutes, as a relaxation. of the rigour of the lau, a conde- 
ſcenſion to the infirmities of the human frame. And 
therefore in the caſe of all clergyable felonies we now mea- 
ſure the degree of puniſhment by the real enormity of the 
offence ; not, as the ignorance and ſuperſtition of former 
times ſuggeſted, by a 7 nſeleſs dream of ſacred perſons or 


ſacred functions. . 
The 21 Fac. I. c. 6. went a little, and but a little, way 
| in favour ot the better half of the human race. Women 


1 | for 


— 


Ss 


E "I DISCOURSE U. 15 
Chap, Vl. for grand larciey to the value of tos: vere put vpew n che 
foot as men intitled to c 5 
It is really aſtoniſhing, that when their caſe came fo | 
orofeſſedly under the conſideration of the legiſlature more 
was not then dene in their behalf. But here for more than 
> | ei the wiſdom of the nation ſtopped ſhort ; 
| 250 &M. till the 30 and 4th of V. and Ni. put women in all caſes of 
. Cergyable feloties upon the ſame foot as men intitled to 


nen E 
| fl Ne 5th of Queen Anne at lengit aboliſhed the idle ce- 
| i remdny of reading, and ſo broke down, if T may uſe the 
„  _ expreſſion, the wall of partition between ſubjekt and ſub- 
jett under one and the ſame degree of guilt. This mea- 
(see 4 Black. ſure intitled thoſe who before were ſuppoſed to be under 
8. 28. . 2.) a legal incapacity for orders, as Jews and ſome others 
| were, and eite thoſe who in preſumption of law were 
not qualified in point of learning, of which reading a ſcrap 
of Latin“; which they called the neck verſe, was com- 
monly made the teſt; —this meaſure intitled all theſe to 
the indulgence of the law in common 3 reſt of their 
fellow-ſubjeQs. 
From this period the meaſure of ponithinevt hath; as 
1 before hinted, been governed by the degrees of real 
guilt ; not by an abſurd diſtinction between ſubjeQ- and 
ſubject, originally owing to downright impudence on one 
hand, and to mere fanaticiſm or amazing puſillanimity on 
the other. © 
Thus hath the order of things, which the pride and 
preſumption of the Romi ſb clergy introduced, and the 
ignorance or enthuſiaſm of the laiefy adopted, been hap- 
pily inverted. Our anceſtors in queſtions touching the 
. allowance or non- allowance of clergy regarded ſolely the 
FA function or abilities of the . we the real demerit 
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/ Of Maier 


I HAVE FRY obſerved, that our r oldeſt writers made 
I uſe of the term Murder in a very narrow limited ſenſe; 
and that in fucceeding ages the definition of this offence, 


* 


3 


in contra - diſtinction to ſimple felonious homicide; was 
enlarged ſo as to take in all the caſes which appeared to 
have been attended with eircumſtances indicating a pre- 


malice in the party killing; and that this enlarged 


idea hath long obtained, and exactly falleth in with our 


preſent notion of murder of malice prepenſe. 

I have likewiſe endeavoured to ſtate and illuſtrate by 
authorities already cited the true legal notion of the term 
Malice as applied to the caſe of murder, which I will not 
now repeat. It is ſufficient to refer the reader to what is 


P, 256, 


offered by way of preliminary to the diſcourſe, upon the 


ſubje& of homicide in general. 

I choſe to enlarge upon that point there rather than i in 
this place; becauſe I thought that many things which I 
have ſaid in treating of the lower ſpecies of homicide, 
whether juſtifiable, excuſable, or alleviable, would be bet- 
ter underſtood by firſt fixing in the reader's mind the true 
idea of that degree of malignity implied in the term Ma- 
| lice; which, in caſes prima facie falling within the lower 
ſpecies, hath made the fact, all circumſtances conſideredz 
amount to the crime of murder. I have likewiſe as 1 


went along endeayoured to ſtate the circumſtances from 


which the law inferreth the malignity of the heart; 
Thbeſe matters have, I confeſs, in a manner exhauſted 
the ſubject I am now profeſſedly entering upon. But as 


the law concerning murder is interwoven with the lower 


ſpecies of homicide, and ariſeth from a variety of circums 
ſtances connected with them, this anticipation became in 
ſome. meaſure neceſſary ; ſince in treating of the caſes 
which primd facie ſeem to fall under the lower ſpecies I 
could not make myſelf better underſtood than by conſider- 


ing them under every light my will bear. I will there- 
92 fore 


| (rtaleggnhee) 
offices, are under the peculiar protection of the law. This 


* 
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fore confine myſelf to the circumſtances importing pre- 
"ws malice which have not already fallen in my way: 
I fear that the nature of my ſubjeQ, complicated 
as it is, will betray. me into ſome Mae repetition, which 


I will avoid as much as poſſible. 
The groſſer inſtances of wilful murder, and where the 
malignity of the heart, the-malitia L have already explain- 


| ed, is apparent, need not to be mentioned in a diſcourſe 
of this kind. The caſes upon which doubts have ariſen, 


or which may be the ſubje& of future litigation, are only 
1 to be mentioned ; and to ſuch 1 ſhall confine my- 
* 5 


nd: 4 1. en bath been ſaid briefly the the 
ery of homicide in advancement of juſtice, touchi 
the killing of officers in the execution of their offices, 2 
of other perſons having authority to arreſt or impriſon, 
or acting under colour of ſuch authority. But this being 
a 'matter_in which the juſtice of the kingdom is deeply 
concerned, Iwill now fubmit to conſideration my thoughts 

on that ſubject more at — 

Miniſters of juſtice, while in the execution of their 


ſpecial protection is founded in great wiſdom and equity, 
and in every principle of political juſtice. For without it 


- the publick tranquility cannot poſſibly be maintained, or 


private property ſecured; nor in the ordinary courſe of 
things will offenders of any kind be ameſnable to juſtice. 
And for theſe reaſons the killing of officers ſo employed 
hath been deemed murder of malice prepenſe, as being an 


outrage wilfully committed in defiance of the juſtice of the 


kingdom; the ſtrongeſt indication poſſible of the malitia, 
the maſignity of N which N have N ſtated and 


[an N 


ster. 2. 'T his wade i is not” FTIR to the inſtant the 
 offiter i is upon the ſpot, and at the ſcene of action, en- 
aged in the buſineſs which brought him thither; for he is 
under the ſame protection of the law eundo, morando, & 
redeundo. And therefore if he cometh to do his office, 
— meeting with great an retireth, and in the 
i; 3 _Teireat 
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retreat”? he is killed, this will amount to 8 ol 
went in obedience to the law and in the execution of his _ 43 


office, and his retreat was neceſſary i in order to avoid the 
danger that threatened him. And upon the ſame principle 
if he meeteth with oppoſition by the way, and is killed 
before he cometh to the place, ſuch oppoſition being in- 
tended to prevent his doing lis duty, which is a fat? to be 
collected from the circumſtances appearing in evidence, this 
likewiſe will amount to murder. He was ſtrictly in the 
execution of his office, going to diſcharge the you the law 

| required of him. : 5 


SxcT. 3. Nor is the protection the law affordeth Se. 3 


him confined to his own perſon. Every man who cometh ( Hale 163 3 


in aid of him (I ſpeak here principally of ſuch officers as 
at common-law or by the appointment of the Crown are 
properly conſervators of the peace), —every man lending 
his affiftance for the keeping of the peace, or attending for 

that purpoſe, whether commanded or not, is under the 
ſame prote tion as the . himſelf. 


Sect. 4. The e the Jaw affordetts in theſe Ses. 4: 
caſes muſt-not be conſidered as confined to the ordinary F. 271, 27% 


miniſters of juſtice or their aſſiſtants. It reacheth, under 


ſome limitations, which ſhall be conſidered, to the caſes P 318 &c, 


of private perſons interpoſing for preventing miſchief in 
caſe of an affray, or uſing their endeavour for apprehend- 
ing felons, or thoſe. who have given a dangerous. wound, 
and for bringing them to juſtice. For thoſe people are 
likewiſe in the diſcharge of a duty the law requireth of 
them. The law is their warrant, and they may, not im- 
properly, be conſidered as perſons engaged in the publick 
ſervice and for the advancement of juſtice, though not 
ſpecially appointed to it. And upon that account they. 

are under the ſame protection as the er miniſters of 5 
juſtice are. Rm | 


sxer, 5. | This raks' is not confined to th who are Sed. g. 
preſerit ſo as to have ocular proof of the fact, of to thoſe 
who firſt come to the knowledge of it. For if in theſe 
caſes rel ſuit be made, 1 a r fortiori if hue and ih, 

a evi 


1 RES DISCOURSE II. 
v e. all who join in aid of thoſe who. began the pur- 
under 5 ſame protection of the LEW the The: 
are, and ſtand in every reſpe& upon the ſame foot, Other- 
wiſe no man of common prudence would join in the pur- 
ſuit; and many great offenders would eſcape the hands of 
juſtice. wh 
1 Hale 464. . A robbery is committed on the highway. or delete 
g che country upon notice riſeth and purſueth the robber 
' who turn and make reſiſtance, and in the ſtruggle one of 
the robbers is killed; this on the part of the purſuers is 
juſtifiable Homicide. But on the other hand, if one of 
# | the purſuers is killed by the robbers or any of them, it 
wio.ill be murder in the whole gang joining in fuch reſiſtance, 
whether 75 at the murder or at a diſtance, but taking 
= 24 part in ance. The law is the wad in blk of 
6 : hue and cry 27 00 evied. 2 


* ; "> 
og 


Bee. 6. Sr. 6. Nor is this ſpecial bs of the law 
conſined to caſes of a mere criminal nature, where the 

| publick peace is broken or endangered. The miniſters of 

„ juſtice in civil ſuits, under proper limitations which ſhall 

F be conſidered, are intitled to the ſame protection for them- 

oy 7 ſelves and followers, and upon the ſame principles of po- 

„ litical juſtice. 

But theſe rules require ſome farther explanation. 


gest. 7. | Secr, J, With regard to fuch miniſters af juſtice who- 
in right o their offices are conſervators of the peace, and 
in that right alone interpoſe in the caſe of riots or affrays, 
- it is neceſſary, in order to make the offence of killing 
Kel. $6, 115- them amount to murder, that the parties concerned ſhould 
| have ſome notice with what intent they interpoſe : other- 
. wiſe the perſons engaged may in the heat and buſtle of an 

affray imagine that they came to take a part. in it. But 
in theſe caſes a ſmall matter will amount to a due notifi- 
(Hale 460,461, cation. It is ſufficient if the peace be commanded, or the 
officer in any- other manner declare with what intent he 
© interpoſeth. Or if the officer be within his proper diſ- 
- * © - tric, and known or but enerally acknowledged to bear 
| the office he aſſumeth, the law will preſume, that the 


Far a had due notice of his intent, eſpecially if 1 


* 
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be in the day-time. In the night ſome farther notifica- e. Gi 


tion is neceſſary, and commanding the peace, or uſing 


words of the like import notifying his buſineſs will be 


ſufficient. _ 

"ls Gn df.e ry Lhe » That a 
conflable's H will not make a conſtable. 3 very true. 
But if a miniſter of juſtice be preſent at a riot or affray 
within his diſtrict, and, in order to keep the peace, 
| duce his ſtaff of office, or any other known enſign '« Bog - 
thority ; this, I conceive, will be a ſufficient notification 
with what intent he interpoſeth. And if, after this noti- 
fication, reſiſtance is made, and he or any of his aſſiſtants 
killed, it will be murder i in every man who janet in ſuch 
reſiſtance. | 

And in the caſe. of arreſts upon proceſs, whether by 
writ or warrant, if the officer named in the proceſs give 

notice of his authority, and reſiſtance be made and the 
officer killed, it will be murder; if in fact ſuch notiſica- 
tion was true and the proceſs legal. For after ſuch noti- 
fication the parties oppoſing the arreſt acted at their own 

l. 
1 Private perſons interpoſing i in caſe of ſudden affrays for 
parting the combatants and preventing bloodſhed muſt un- 
doubtedly give expreſs notice of their Oe] Wen for 
** reaſon en above. 


srer. 8. 1 have ſaid above by way of. caution, Ii the Seck. . 


| _ be legal. But I would not be underſtood to mean 
any thing more than, provided the proceſs, be it * writ or 
 aevarrant, be not defeflive in the frame of it, and iſſue in 

the ordinary courſe of juſtice from a court or magiſtrate hav- 


ing juriſdiftion in the caſe. There may have been error (9 Co. 68, «. 
or, irregularity in the proceeding previous to the iſſuing of 1 Hale 457.) 


the proceſs ; but if the ſheriff or other miniſter of juſtice 
be killed in the execution of it; this will be murder. For 
the officer, to whom it is direQed, muſk, at his peril, pay 
obedience to it. And therefore if « capias ad ſatisfacien- 
dum, feeri facias, writ of aſſiſtance, or any. other writ of 
the like kind iſſue directed to the ſheriff, and he or any of 
his officers be killed in the execution of it, it is ſufficient 
upon an indiament for this murder to produce the writ 
- Lon warrant, without ſhewmg the judgment or decree. 
Sa 


3% BIS Co NS E I. 


cap: vi. So ruled by Lord Hordwicke in the caſe of one Regere* | 
MS. Chapple. ar the Render wür in Cornwall in the year 1735. PL 
And in the caſe of a warrant" from a juſtice of the 
| peace, in a matter wherein he hath juriſdifion, the perſon 
(1 Hale 460.) executing ſuch warrant is in like manner under the ſpecial 
—_ . -, protection of the law; though ſuch" warrant may have 
* EN been obtained by groſs impoſition on the m iſtrate, and 
by falſe — touching matters ſuggeſted 1 it.” See 
F. 133. the caſe of Rithard Curtis before reported. a 
Sect. 9. ' SECT. 9. Bat if the proceſs be defeQive in the dee 
of ; it, as if there be 4 miſtake in the name or addition of 
0 1 Hale 457.) the perſon on whom it is to be executed, or if the name 
£ of ſuch perſon, or of the officer be inſerted without au- 
E. thority, and-after the iſſuing of the proceſs, or the officer 
1 exceed the limits of his authority, and be killed; this will 
_” amount to no more than manſlaughter in the perſon whoſe 
2 Aberty ! rs 72 invaded. " 
How far other perſons, eſpecially mere re irarigers, | in- 
: terpoſig i in behalf of the party whoſe liberty is invaded, 
will be intitled to the ſame bo es. 6 deſerveth great 
| conſideration. | 
Sec. 10. Scr. 10. The G0 rie ee in the caſts of the 
- ., Queen againſt Tooſy and others hath, I conceive,' carried 
LaRaym. 1286. the law in favour of private perſons eie interpoſing 7 
farther than ſound reaſon, founded in the principles of true 
policy, will warrant.. 1 ſay offciouſly interpoſing, becauſe 
the interpoſition of private perſons in the caſes T have 
mentioned, for preſerving the peace and preventing _ | 
2 Thed, ſtandeth upon a quite different. foot. © 
— In Tooh's cafe, the impriſonment of the woman was 
= certainly unjuſtifiable. The conſtable t was out of his 
= e by the heip of a gang of deſp erate fellows Rood EE 
i] out a long time in a chancery-ſuit, and py poſſeſſion of the 
; _ - premiſes in queſtion agaiaſt all manner of proceſs, At length 
= | the ſheriff attended by the poſſe comitatus endeavouring to exe» 
BZ cute the proceſs, three of the poſſe were killed by him or ſome 
= oc his gang, he preſent and abetting. For theſe murders he 
was tried and convicted. In the courſe of the trials the wrirs of 
| _ exeewidn, the injunction for delivering poſſeſſion, and the writ 
4 of aſſiſtance were read in evidence, but not the decree; The 
XZ judge being apprehenſive of 2 reſcue, he was by ſpecial order 
3 executed the next day. 
I 1 + TI uſe the term vonſtable merely for the ſake of 5 
8 * for the man was no conltab'e in the precin& where the arreſt 
ö CE 299 eee were. 
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„ and had no. ſpecial warrant ſor what he did; Chap. vitt. . 


nor had the woman at that time miſbehaved. His aſ- 
ſiſtant therefore was not under the ſpecial protection of 
the law I have mentioned. But whether this illegal im- 


priſonment was in the eye of the law a ſufficientprovoca- 


tion to the defendants, v0 were ſtrangers to her and her 
caſe,” is yet to be conſidered; for all voluntary felonious 
homicide without a provocation is undoubtedly murder. 

It was holden by ſeven of the judges againſt five, that 
it was a ſufficient provocation. For, faid Halt in giving 
judgment, © if one be impriſoned upon an unlawful au- 


« thority; it is a ſufficient provocation to all people out of 
« compaſſion, much more where it is done under colour 


- «of Juſtice ; and where the liberty of the ſubject is inva- 
« ded, it is a provocation 20 all the ſubjecis of England A 
« man ought to be concerned for magna charta and the 


« laws, and if any one againſt law impriſon 4 man, he i is 


4 an offender againſt magna charta.” 


The caſes of Sir Henry. Ferrers's ſervant and of Hophin 
ngget were cited by the chief juſtice in his argument, 


and greathyerelicd on. But thoſe caſes do not, in my opi- 
nion warrant the doctrine in the latitude here laid down. 


In the former a quarrel ariſing between the ſervant and Cto. Car. 371. 
the officer after Sir Henry had ſubmitted to the arreſt 


and was put into a place of ſecurity, they fought and the 
officer-in this affray was killed. It doth not appear up- 
on what provocation the quarrel and affray began, and 
the report maketh it highly probable, that no reſcue was 
thought of or attempted, The words are, The ſervant 
ein dns to reſcue . as was n killed the 
N officer. 995 

If the matter of the Nee was a mere pretence, and 


for aught appearing by the ſtate of the caſe, it was no 
more than a pretence, the cafe was clearly manſlaughtef, 


homicide upon a ſudden affray ; without entering into the 


queſtion touching the inſufficiency of the writ or warrant, 


The reporter doth indeed mention this matter as an ingre- 
dient in the caſe ; but general rules thrown out in argu- 
ment, and carried farther than the true ſtate of the caſe 


then in judgment requireth, have, I —— no 9 


I do 


weight — me” 
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DISCOURSE: U. 
1 do not ſay that incompetent reaſons, where better 


| | might have been given, derogate from the authority of 


the judgment; but they certainly derogate from the au- | 
thority of the rule upon which the Judgment i ſuppoſed 


 Hugget' 8 —— ee as ſiated by Hale, was clearly 
manſlaughter ; ; a ſuddenquarrel and affray, and a combat 


between him and an aſſiſtant of the preſs-maſter upon ſome 


rudeneſs offered or ſuppoſed to be offered on the part of the 
aſſiſtant ; upon which, ſaith Hale, a quarrel aroſe between 
them, and in the end the aſſiſtant was killed.“ 

I take the liberty of obſerving, as L go on, that Hale, 
who at the conference concurred with thoſe who were of 


opinion, that the caſe amounted to manſlaughter only, 


* 
+4 8 
Sect. 11. 
, - 
- 


Kel. 60, 62. 


doth not ſay 2 ſyllable touching the provocation which an 


act of oppreſſion towards individuals might be ſuppoſed to 
give to the bye-ſtanders; and he certainly repreſenteth the 


caſe in the light it appeared to him at that time, as a ſud- 


den quarrel, upon ſome rudeneſs offered zy the preſs-maſ- 


terꝰs aſſiſtant. 
The caſe, as it is reported by Kelyng, doth-indeed turn 
upon the illegality of the impreſs, and the provocation 


ſuch an act of oppreſſion may be preſumed to give to 
every man, be he ſtranger or friend, out of mere compaſ- 


ſion to endeavour a reſcue. And ſay the major part of the 
judges, if in ſuch endeavour of reſcue they kill bas 4 one, 


ſuch killing will be manſlaughter. 


In this caſe: the judges were divided in opinion, four that 
it was murder, eight that it was manſlaughterf. 

SECT. 11. Without entering at preſent into the me- 
rits of this caſe, I think Tooſy's differed widely ſrom it. 
In this, ſwords were drawn, and a mutual combat enſued. 
The blood was overheated in the affray before a mortal 
wound was "given. In "DP 5, the ſoldiers at the 


> K.lmg ft ſwords were drawn on val fides, and they 


on 


1 Theſe judges ſaid at the conference, that 4c then adviſedthey 


 avere of that opinion ; but they would not be bound by it, The re- 
portet and the other judges of the King's Bench, after bearing 


counſel upon the ſpecial verdict. adhered to their former opinion 
that it was murder. But out of deference to the majority they 


admitted the defendant to his clergy. (See the caſe as. ſtated by 
Holt. Rel. 1 37. | | 


ficſt 
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him unarmed againſt ſuch Weapons; but they ſoon put 
them up appearing to be pacified, and cool. reflection 


ſeemed in ſome meaſure to have taken place. At the ſe- 
cond meeting the deceaſed received his death's wound be- 


fore a blow was given, or, for aught appeared, offered on 


the part of him or any of his party. 


In Hugget's caſe a reſcue ſeemed to be prafticable at 
the time the affray began. And it is obſcronble, that the 
judges who held it to be manſlaughter put the point upon 


an endeavour to reſcue. I will not ſay, that the poſſibility 


of a reſcue was a ſufficient motive to endeavour at it, but 


ſtill there was a poſſibility, which might induce the men 


to attempt it. But in Tooly's the caſe was quite otherwiſe, 


unleſs the ſoldiers could hope to force the roundhouſe ; 
for the woman was there ſecured before the ſecond en- 


counter, and before the deceaſed appeareth to have taken 
any part in the affair. So that the ſecond aſſault on the 


- conſtable ſeemeth rather to have been grounded upon re- 


ſentment or a principle of revenge for what had before 
paſſed, than upon any "Pe or endeavour to aſſiſt the 
WO 5 1 


Src, 13. 1 have 1 longer on this caſe than | et. 18. | 


ſhould have been, had I not thought the doQrine advan- 
ced in it utterly inconſiſtent with the known rules of law 
touching a ſudden provocation in the caſe of homicide ; 
and, which is of more importance, inconſiſtent with the 
principles upon which all civil government; 1s founded 
and muſt ſubſiſt. 

The indulgence ſhewn to the firſt tranſport of paſſion 
in theſe caſes is plainly a condeſcenſion to the frailty of 
the human frame, to the furor brevis, which, while the 
frenzy laſteth, rendereth the man deaf to the voice of rea- 
ſon. The provocation therefore which extenuateth in the 
caſe of homicide muſt be ſamething which the man is 
conſcious of, which he feeleth and reſenteth at the inſtant 


the fact which he would extenuate is committed; not what 
time or accident may afterwards bring to light. Now 
what was the caſe of Tooly and his accomplices, ſtript of 


A Pomp af words and the cofourings of ie 3 
| ing 
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int? They faw a woman, for aught appears, @ ferfee 

- Riranger totem, led to the roundhouſe under à charge 
of a criminal nature. This upon evidence at the O4 


Bailey, *a month or two afterwards,” cometh out to be an il- 


legal arreſt and impriſonment, a violation of magna char- 
ta; and theſe ruffians'are preſumed to have been ſeized, 


all on a ſudden, with a ſtrong fit of zeal for magna charts 
and the laws, and in this frenzy to have drawn upon the 
conſtable and ſtabbed his aſſiſtant. _ RR.” 
It is extremely difficult to conceive, that the violation 
of magna charta, a fact of which they were totally ignorant 
at that time, could be the provocation that led them into 
r 
But admitting, for argument-ſake, that it was, we all 
know, that words of reproach, how grating and offenſive 
ſoever, are, in the eye of the law, no provocation in the 
caſe of voluntary homicide. And yet every man who hath 
conſidered the human frame, or but attended to the work- 
ings of his own heart, knoweth, that affronts of that kind 
pierce deeper and ſtimulate in the veins more effeQually 


' than a flight injury done to a third perſon, though under 


colour of juſtice, poſſibly can. The indignation that kin- 
dleth in the breaſt in one caſe is inſtinct, it is human in- 
firmity. In the other, it may poſſibly be called a concern 
for the common rights of the ſubjeQ ; but this concern, 


when well founded, is rather founded in reaſgy and cool 


reflection than in human infirmity. And it is to human 


qo 


infirmity alone that the law indulgeth in the caſe of a. 


ſudden provocation. 


SECT. 13. But if a paſſion for the common rights 
of the ſubject in the caſe of individuals muſt, againſt all 
experierice, be preſumed to inflame beyond a perſonal af- 
front, let us ſuppoſe the cafe of an upright and deſerving 
man, univerſally beloved and eſteemed, ſtanding at the 


place of execution under a ſentence of death manifeſtly unjuſd. 


This is a caſe that may well rouſe the indignation, and 
excite the compaſſion of the wiſeſt and beſt of men. But 
wiſe and good men know, that it is the duty of private 


ſubjects 10 leave the innocent man to his lot, how hard 
ſoever it may be, without attempting a reſcue; for other- 


wiſe 


Pu 
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wiſe all government would be unhinged. And yet, what Chap, VIII. 


proportion doth the caſe of a falſe impriſonment for a 
ſhort time, and for which the injured party 1 85 bave an 
4 KNEE e bear to 5 [ in now put? -- ©. 


'$rer. 14 hat 3 have ſow. ſaid; ſuggeſteth a Sea. + 


thought which I will mentions and ſubmit to farther 
conſideration. 


I am firmly perſuaded, that i in caſes ſack's as theſe a ge- 
- neral ſubmiſſion to the known badges of authority exact- 


ed from all perſons, ſtrangers to the party ſuppoſed to be 
injured or his cauſe, would greatly conduce to the ſtabi- 
| lity of government; in the fate of which all private 
rights are involved. On the other hand, an undue 
countenance given to a ſpirit of popular oppoſition, upon 
the principles of FALSE PATRIOTISM, hath a fatal ten- 


dency to looſen the reins of government, and 2 throw r 


matters into general confuſion. Is og 
This is a conſideration: of great importance ; ; 5 if 
| the reader will apply it to the caſes of Hugget and Tooly, 
and the reaſoning on them, he will not find it difficult to 
determine on which ſide the juſtice of the caſe, that juſ- 
tice I mean which is due to the publick, doth. preponde- 
rate. 
There is ohdoubredly + juſtice due to the community, 
founded in the intereſt every individual hath in the-publick 
tranquillity ; which once deſtroyed, all private rights will 


. ſink and be abſorbed in the general wreck. - And if the 


common rights of the ſubje& are ſuppoſed to be the ob- 
ject in view, (it is an object which deſerveth the attention 
of all wiſe and good men at proper ſeaſons, and under 


thoſe limitations which wiſdom and a juſt concern for the 


publick will ſuggeſt), let it be remembered, that liberty 
is never more in danger than when it vergeth into licen- 
tiouſneſs. Cæſar cheriſhed a ſpirit of licentious popularity 
_ againſt the Senate, Cromwell cheriſhed the ſame ſpirit 


againſt Crown and Senate; both ſet up a tyranny of their 


own ſubverſive of true liberty, which ever mult be found- 
ed in law, and protected by it. 


Tbeſe conſiderations have led me into a free, and per- 


haps too prolix, examination of the opinions of learned 


men, 
1 


. 
"oth 


—_: DIScouRBSE u. 
Chap. Vid. men, whoſe merit I eſteem, and to whoſe memory 1 fall 
| r ef 


Set. 15. new,” 15. In the caſe of bre [es ung their 
EK - - © endeavours to bring felons to Juſtice, theſe cautions ought 
= 2 to be obſerved. 

1 a That a felony bath been dull danmitted. For if 
Co. Jac, 194. no felony hath been committed, no ſuſpicion, how well 
l 54-173: ſoever grounded, will bring the perſon ſo interpoſing with- 

in the protection of the he in the _ have already 

1 and enplained. 


© Sets. Sror. 16. Soppoßag a felony to > have hoon Get 
| dC 96, wa, -but not by the perſon arreſted or purſued 
upon ſuſpicion, this ſuſpicion, though probably well 
founded, will not bring the perſon endeavouring to at- 

reſt or impriſon within the protection of the law, ſo far 

as to excuſe him from the guilt of manſlaughter, if he 

killeth, 'or on the other hand to make the killing of him 

amount to murder. I think it would be felonious homi- 

cide, but not murder, in either caſe; the one not hav- 

ing uſed due diligence to be apprized of the truth of the 

f fact; the other not having ſubmitted and rendered him- 
ſelf to juſtice, fince, if his caſe would bear it, he might 

| | have reſorted to his 3 * for the falſe i * | 


n | 
Seck. 179. $xcr. 17. But if 4, being a reack-offices, hath A 
Ibid. warrant from a proper magiſtrate for the apprehending of 


B. by name upon a charge of felony, or if B. ſtandeth in- 

diQed for felony, or if the hue and cry be levied againſt 

B. by name; in theſe caſes, if B. though innocent, flieth, 

ook turneth aud reſiſteth, and in the ſtruggle or purſuit is 

killed by A. or any perſon joining inthe hue and cry, the 

perſon fo killing will be indemnified. And on the other 

hand, if A. or any perſon joining in the hue and cry is 

| killed by B. or any of his accomplices joining in that out- 

rage, -ſuch occiſion will be murder; for A. and thoſe 

| joining with him were, in this inftance, in the diſcharge 

of a duty the law requireth from them, and ſubject to pu- 
7 F niſt.ment i in Caſe of a wilful negleQ of it. 

. SECT. 


* 
— CA. 
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* chamber in order to e him. 


or HowronmE 


executing the ordinary. proceſs of the law, and likewiſe to 


"319 
' Chap. VIII. 


Kew: 18. ' With regard to FA miniſters of juſlice Sea 16. 


private perfons endeavouring to arreſt or impriſon in the 
cafes I have mentioned, it behoveth them to be very care- 
ful that they do not miſbehave themſelves in the diſcharge 


of their duty; for if they do they may forfeit this ſpecial 
proteQion I have been ſpeaking of. * 

One inſtance of their miſbehaviour, which: hath been 
the ſubject of litigation, is that of breaking open win- 
dowy or doors, in order to arreſt.” And as this is a mat- 
ter of general concern, I will be a kette more particular, 
—_ Week, e it. 


gro. 19. The officer cannot Juſtify the vrecking 


open an outward door or window in order to execute pro- 
ceſs in à civil ſuit. If he doth he is a treſpaſſer. But if 


he findeth the outward” door open, and entereth that 
way, or if the door be opened to him from within, and 
he entereth, he may break open inward doors if he findeth 
that neceſſary in order to execute his proceſs. 

The books ſay, that a man's houſe is his caſtle for 
ſafety and repoſe to himſelf and family; and conſequently 


the officer, in the caſe I have put, being a treſpaſſer, 


eannot' be ſaid to be acting in the diſcharge of his duty, 


SeA. 19. 


62 + Roll-Rep 
P 82. 
(Haleas8,459) 


at the time and in the very inſtance in which he is com- 


mitting a treſpaſs. Theſe ſuppoſitions are inconſiſtent, 
and deſtroy each the other. But if he findeth the door 


open, or gaineth admiſſion from within, he having a law- 


ful call to the place, as he certainly hath, cannot be a 


treſpaſſer in entering the houſe, and conſequently may re- 


move any obſtruQtion he meeteth with in na the 
buſineſs he came about. 3 


Sxcr. 20. The rule, that every man's houſe is his 


proceſs, hath been carried as far as the true principles of 


| Sect. 20. 
caſtle, when applied to the caſe of arreſts upon legal 


political juſtice will warrant; perhaps beyond what in the 


ſcale of ſound. reaſon and good policy they will warrant. 


* See Chap. 6. on the ſtature of Stabbing, the caſe of a 
bailiff who puſhed violently and abruptly into a gentleman's 


But 


"> 


wy 
. 2 


7 


2 Hale 459. ) 
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CTY Bot in caſes. of life we . adhefe to rules well-known 
and long eſtabliſhed. - 5 
But this rule is not.one of Nets» w bich will admit of 
any extenſion. It muſt therefore, as I have before hint. 
— be confined to the breach of windows and outward 
doors intended for the ſecurity of the houſe von * 
from without en to break in. 8 


Sect. 21. Sue 21. 1 muſt likewiſe be. dae to 2. . : 
5 Co. 93. ? ofthe houſe in order to arreſt ie occupier, or any of his 
(a Hale 117.) family wWwho have their domicile, their ordinary reſidence 
there. For if a ſtranger, whoſe ordinary reſidence is elſe · 
where, upon a purſuit taketh refuge in the houſe of an- 
other, this is not 4is 1 he cannot claim the e of 
8 in. it. 50 8 


- % 


- 


Ses. 22. Scr. 22. The as is likewiſe ee to the caſe 
Salk. 79. — arreſts in the firſt inflance, For if a man, being legally 
arreſted, (and laying hold of the priſoner and pronoun- 
6 Mod. 173. cing the words of arreſt is an actual arreſt) eſcapeth from 
Ld Raym. 108 the officer, and taketh ſbelter though in his own houſe, 
(z Roll-R- 13% the officer may, upon freſtr ſuit, break open doors in or- 
der to retake: him, having firſt given due notice of his 
buſineſs and demanded admiſſion,” and been refuſed. | 
And let it be remembered, that not only in this but in 
every caſe where doors may. be broken open in order to 
arreſt, whether in caſes criminal or civil, there muſt be 
foch 1 demand and refuſal, before the parties 
concerned e to that extremity. 


Seck. ag. srcr. 23. 17 he rule already . mel like- 
I; wiſe be confined to the caſe of arreſts upon proceſs in ci- 
vil ſuits. For where a telony hath been committed or a 
dangerous wound given, or even where a miniſter of juſ- 
-tice cometh armed with proceſs founded on a breach of 
the peace, the party's own houſe is no ſanQuary for him; 
doors may in any of theſe cafes be forced, the noti fica- 
tion, demand, and refuſal before mentioned having been 
. - previouſly made. | 
In theſe caſes the jealouſ with which the law watch- 
eth over the publick ranquillty » (a laudable jealouſy it is), 
2 % the 


— 1 


by 


al good ; —— obige us to m the duell of — 2 
factors, when ſhut againſt the demands of publick juſtice, 
2s no better than the dens of thieves and e "ak and 


do treat them accordingly. 


But bare ſuſpicion touching the guilt of the 7 will 

not warrant a proceeding to this extremity, though a felony _ . 
hath been actually committed; 'unleſs the officer cometh 
armed with a YE on. a e ch on ſuch ' "; '* 
ſuſpicion. . 2. a4 2 1 


Sxer. 24. Gaolers and their e are under the ſame Seck. 24; 9 
ſpecial protection that other miniſters of juſtice are. And ; 4 
therefore if, in the neceſſary diſcharge of their duty, they 
meet with reſiſtance, whether from priſoners in civil ot 
criminal ſuits, or from others in behalf of ſuch priſoners, 
they are not obliged to retreat as far as they can with - + 
Tafety, but may freely and without retreating repel force | 
by force, And if the party ſo reſiſting happeneth to be 
killed, this on the part of the gaoler, or his officer, or 

7 perſon coming in aid of him will be juſtifiable homi- 
0 On the other hand, if the es or his officer, 
or any perſon coming in aid of him ſhould fall in the con- 
fli, this will amount to wilful murder in all perſons << 
joining in ſuch reſiſtance. It is homicide Map in : 
defiance of the jultics of the kingdom. | 


ION 25. But in regard to the great power theſe 8:0. 4s 

officers have, and, while it is exerciſed with moderation, 

ought to have over their priſoners, the law watcheth with 

2 jealous eye over their condut.. And therefore if a pri- | 

ſoner under their care dieth, whether by diſeaſe or acci- (1 Hale 432. 

dent, the coroner upon notice of ſuch death, which no- 2 Hale 57.) 

tice the gaoler is obliged to give in due time, ought to 

reſort to the gaol, and there upon view of the body make 

inquiſition into the cauſe of the death; and if the death 

was owing to cruel and oppreſſive uſage on the part of the 

gaoler or any officer of his, or, to ſpeak in the language | ; 

of the law, te as of impriſonment, it will be deemed | 
X . wilful 1 
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e murder in the perſon guilty of ſuch dureſs, I fay 
the perſon guilty of the dureſs, becauſe though in a civil 
ſuit the principal may in ſome caſes be anſwerable in da- 
mages to the party injured through the default of the de- 
puty upon the principle of reſpondeat fuperior; yet in a 
capital proſecution, the ſole object of which is the puniſh- 
ment of the delinquent, each man wuſt anſwer for his 
oun aQs or defaults. | 
The inftances of oppreſſion, which may fall vithinite 
* of dureſs of impriſonment, are as various as 
.. *crnelly bent upon miſchief can invent. Iwill mention 5 
which have lately come in judgment. A gaoler, know- 
ing that a priſoner infeQed with the ſmall-pox lodged in a 
certain room in the priſon, confined another priſoner, 
: againſt his will, in the ſame room. The ſecond priſoner, 
who had not had the diſtemper, of which the gaoler had 
"notice, caught the diſtemper, and died of it. This was 


0 r rightly holden to be murder in the gaoler. 


Another ſtraitly conſined his priſoner in a low damp 
8 enerbelefome room without allowing him the common 
neceſſaries of chamber · pot, & c. for keeping things ſweet 
and clean about him. The priſoner, having been long 
con ned in this manner, contracted an ill habit of body, 
. which brought on diſtempers, of which he died. This 
_ likewiſe was very rightly | hoides to be murder in the party 
Bully of this dureſs, 
| Theſe were deliberate as of cruelty, and enormous 
violations of the truſt the * repoſeih in its miniſters of 
juſtice. | 
Having, as I obſerved in the beginning of this chapter, 
already conſidered the cafes of murder which fall in and 
are connected with the lower ſpecies of homicide, I have 
now gone as far into the ſubjec of murder in general as I 
, propofe at preſent. For I forbear to enter in this Place 
into a minute conſideration of the caſe of principals in the 
firft and ſecond degrees in murder, and alſo of thoſe who 
may bedeemed acceſſaries before or after the fact; intend- 
ing _ conſider theſe matters at large under the head of, Ac- 
compli err. Upon which occaſion ſorrething will be ſaid 
in general touching the participes criminis in the caſe of 
bizh treaſon and other capital offences. 


CHAP. 


„r HOMICIDE 


CHAP. x. 


Of Petit Treaſon, 


AVING ad 8 I think neceſſary to 1 
II fay in this place upon the ſubje& of murder in ge- —_— 
neral, I come now to ſpeak of that aggravated kind of 
murder which our law hath diſtinguiſhed by the name of 
Petit Treaſon. 
Former writers, following the order they found in the 
ſtatute of treaſons, have generally cboſen to treat of pe- : 
tit, immediately after high treaſon, before they enter into 
the conſideration of any other ſpecies of homicide. I-ſuf- 
pea, that this circumſtance, ſmall as it may, ſeem, hath - | 
# contributed to lead unwary people into an opinion, that + 
petit treaſon is, in conſideration of law, an offence of 4 
different kind from murder. I have therefore, in treating 
on the ſubject of homicide, choſen to begin with the 
loweſt ſpecies, and, following the order of law, to riſe 
gradually to murder; and ſhall conclude with, what I 
take to be in conſideration of law, the higheſt degree of 
that offence, murder aggravated by circumſtances of a 
treaſonable kind. 
I ſhall not enter into, a detail of the ſeveral caſes provided 5 
for by that clauſe in the ſtatute of treaſons which relateth 
to this offence; nor of thoſe which by conſtruction have 
been brought within it. This part of the ſubjeQ hath 
been ſufficiently ſpoken to by writers who have gone be- 
fore me, and to them I refer the reader. 
I ſhall content myſelf with inquiring, and ſtating with 
as much preciſion as I can, in what reſpeQs the law con- 
ſidereth th's offence as mere murder, and in what reſpects 
it may fall under a different conſideration. 


Scr. 1. An appeal of death will lie in the caſe ofsee. 1. 
petit treafon, as well as in every other caſe of murder; 
and the appeal chargeth, that the defendant felonice, pro- 
ditorie & ex malitid præcogitatd murdravit. And in the Jonca(W. J428. 
caſe of .a wife killing her huſband, the heir ſhall have the $79. Car: 85 Y 
reads and ra if convicted, ſhall be burnt. 99>" 
| X 2 SECT, . » 2 
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bea, a.  Sxer. 2. If the defendant on arraignment ſtandeth 
SS mute, or refuſeth to plead, or peremptorily challengeth 
1 Hale 362. above 35, he ſhall ſuffer REI fort & _—_” as in caſe 
4 Hale 268, of other felonies. 


| | 316, 399- 


Secr. z. Petit wesdded is ad as 4 | freckles of 
d, a.) ) felony. And therefore at common-law, and before the 
ſtatute of 13 Rich. II. ff. 2. c. 1. interpoſed, a pardon of 
2 Hale 378. felony, without the exception of petit treaſon, pardoned . 
* offence; and at this day a pardon of murder doth the 
an. ©? 

' Hale ſeemeth'to have been once of opinion, that the ex- 
ception of murder in a ftatute-pardon, by which all felo- 
{nies are pardoned, without an expreſs exception of petit 
. treaſon, will not except petit treaſon ; and that that offence 
: will be pardoned. This he groundeth on an opinion of 
dyer 235. Dyer. But afterwards upon farther conſideration he to- 

N 5 N. tally rejeQeth that notion. 5 
| Ĩ be opinion in Dyer is grounded on a miſconception of 
the true ſcope and intent of the act of general pardon of 
the 5 Eliz.“, by which all treaſons and other offences are 
| Paidoned by very general words with an exception of 
ſome particular ſpecies of high treaſon, and of ALL MAN- 
NER of voluntary murders &c, without any expreſs ex- 
ception of petit treaſon eo nomine. But in this reſpect 


there is nothing very ſingular in this general pardon. For 


except that of the 50 Edw. III, which hath an excep- 
tion of all treaſons whatſoever, there is not one before 
the 13 Eliz. which hath any general exception applicable 
to the caſe of petit treaſon ; unleſs it be comprehended in 
the exception of voluntary murder, which is expreſsly ex- 
cepted in all of them. 
It would be abſurd to imagine, that” petit treaſon, the 
moſt aggravated kind of murder in the eye of the law, 
was intended to be pardoned by theſe acts, 12 in number, 
Paſſed at different times in the compaſs of about 200 
years ; and it would be equally abſurd to ſuppoſe, that, 
if it was not intended to | be . no care was taken 


, The acts of en pardon are e at large in Raftal's | 
Natures, and in all the editions anterior to that oollection. | 


to 
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to except it. And yet all theſe acts have pardoned petit Chap. X. 
treaſon, if it be not excepted under the denomination of 
wilful murder. From whence, I think, it may be ſafely 
inferred, that in the judgment of thoſe parliaments' the 
offence of petit treaſon was er dane under the exception | 
of wilful murder. 
The exception of petit treaſon, | eo nomine, was firſt in- 
troduced by the 13 Eliz. probably ex abundanti cautels and 
with a view to this opinion in Dyer; and it hath been in- 
ſerted, together with the exception of witful murder, in 

all the acts of general pardon from that time to the pre- 
ſent. But it cannot be inferred from theſe later acts, that 
ſuch an expreſs exception was abſolutely neceſſary, with- 
out ſuppoſing either that our anceſtors for about 200 years 
together intended to pardon petit treaſon while they con- 
flantly excepted wilful murder, or that they did not r hs 
how to except it in a proper manner. 

There is a caſe in Dyer which hath been thought to Dy: 60. 
favour the opinion, that the crime of murder is merged in 33 H. 

petit treaſon, and that a pardon of treaſon diſcharged it, 
notwithſtanding the exception of murder. But that caſe | 
proveth nothing like it. A wife about the 31 H. VIII. 

poiſoned her huſband ; then came a general pardon, by 

which treaſon was pardoned, but with an exception of 

wilful murder. The heir brought an appeal of murder, 

and it was adjudged, that the appeal did not lie. This 

caſedoth not prove, that murder js merged in petit treaſon, 

but that both murder and petit treaſon were merged and 
extinguiſhed in the offence of high treaſon; for at that 

time, by virtue of the 22 H. VIII., all wilful poiſoning 22H. viii. ©, 
was high treaſon; and being fo, the appeal“, not being ia Raſtal. 
ſaved by the act, was barred, whether the treaſon had 

beep pardoned or not. 


SECT» 4. A perſon guilty of petit treafon may be in- ea. 4: 
dicted of murder, for it is a ſpecies of murder; and ſuch © 
facts and circumſtances, proved in the manner the ſtatutes 
heregfter cited require, as would convict a man of mur- 

* will conviet a wiſe o or ſervant « of petit treaſon. And 


* Vid. 8 Edu. IV. an attempt to make facrilege high trea- 
ſon, and the offender to be burnt, The appeal for r itutiog 
is expreſsly ſaved. Corr. 684. 


on 
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= on the other hand, upon an indiftment for petit treaſon 


the jury may find, as the circumſtances tending to juſtify, 
excuſe, or alleviate come out in evidence, in the fame 
manner as they do upon an indidtment for murder. 

While the caſe of the King againſt $wan reported be- 


fore was depending, and before the ſecond bill was pre- 


ferred, a queſtion was made whether Swan could be con- 
victed on the indictment for murder, if it ſhould come out 


in evidence, that he was ſervant to the deceaſed at the 


time the fact was contrived or committed; and conſe- 


_ quently that his offence was petit treaſon. RY 
681. Tr. 224. ' There is a cafe cited in the printed trial of Coke and 


Woodburne, which, if fuck caſe there ever was, hath, as 
far as the authority of it goeth, determined that queſtion. 


“ At the Summer aſſizes at Dorcheſter 1712, a woman 


5 was indicted before Mr. Juſtice Eyre for the murder 


“ of another woman; upon evidence it appeared, that 
. ©. the perſon murdered was her miſtreſs, which made the 
“ crime petit treaſon. The judge directed this matter to 


ce de ſpecially found; and upon conference with all the 
“ judges it was holden ſhe ought to be acquitted upon 
te this indiQtment, as ſhe accordingly was, and was after- 
& wards indicted for petit treaſon, and convicted and 

#6. executed.” This caſe is not to be found in any report 
printed or MS. that I have met with, or heard of. Nor 


have I, upon a ftri& inquiry, met with any footſteps of 


ſuch: caſe among the minutes of proceedings on the Crown- 
{ide in the county where the caſe is ſuppoſed to have 
ariſen ; though the minutes from 1908 to 1722 have been 
carefully ſearched. For theſe reaſons and what is ſuggeit- 
* note underneath I conclude, that no fuch caſe ever 

Lord Chief Juſtice Hale is very full and expreſs on the 
other ſide of the queſtion; That a perſon who is guilty 


ol petit treaſon may be indicted of murder, for it is a ſpecies 


f murder, and à pardon of murder pardoneth petit treaſon. 


* Juſtice Eyre did not go the, weltern circuit in the Summer 
1712. Ward and Price went at that time. This information 


I bave from Mr. Maddock Clerk of Aſſize of the Weſtern 
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Lord Chief Juſtice Coke, having cited the opinion in Chap: N. 
Dyer, 235 before mentioned, ſaith, That petit treaſon is 6 Co. 13. b. 


'* murder and more.” And from thence it hath been in- 
ferred, that petit treaſon and murder are, in conſideration 
of law, different offences, or that the crime of murder is 
merged in petit treaſon. But this inference will not hold, 
however true the chief juſtice's doQrine may be. There 
is undoubtedly, in conſideration of law, a greater degree 
of malignity in the one than in the other, ariſing from 
that degree of allegiance, however low, which the mur- 
derer owed to the deceaſed at the time the fact was com- 
mitted or conceived in his heart. But certainly the dif- 
ference in point of malignity between murder and man- 
ſlaughter is infinitely greater ; and conſequently in that 


reſpect 1 it may with equal propriety be ſaid, that murder 4 Co. 46. 


| is manſlaughter and more. And yet in judgment of law 
they are the ſame offence, differing only in the degree of 
malignity when conſidered in relation to one and the fame _ 


Kel. 103, 104. 
{1 Hale 449.) 


fact. And by a parity of reaſon Lord Chief Juſtice Hale e 1 


concludeth, that petit treaſon and murder are to be conſi - 
dered in the ſame light, as one offence, differing only in 


ut though I am ſatisfied, that the law conſidereth petit 
treaſon and murder as one offence, differing only in cir- 
cumſtance and degree, yet whether it may be adviſeable 
to proceed upon an inditment for murder againſt a perſon 
plainly appearing to be guilty of petit treaſon. is a matter 
that deſerveth great conſideration ; and probably determi- 
ned the attorney general to prefer a "freſh bill for petit trea- 
ſon in Swar's caſe, For though the offences are, to moſt 
purpoſes, conſidered as ſubſtantially the ſame, yet as there 
is ſome difference between them with regard to the judg- 
ment that is to be pronounced upon a conviction, and a ve- 


ry material one with regard to the trial, a perſon indicted 


for petit treaſon being intitled to a peremptory challenge of 35 
I think if the proſecutor be apprized of the true ſtate of 


| the caſe, as he may be if he uſeth due diligence, he aught ' 


to adapt the indictment to the truth of the fact. 


But if, through a miſtake on the part of the poaſerntor, 8 
or through the ignorance or inattention of the officer,' a 


bill be preferred as for murder, and it ſhould come out in 
evidence, 
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evidence, that the priſoner ſtood in that ſort of relation to 
the deceaſed which rendereth the offence petit treaſon, I 
do not think it by any meansadviſable to direct the jury to 
give a verdict of acquittal. For a perſon charged with a 
crime of ſo heinous a nature, ought not to have the chance 
given him by the court of availing himſelf of a plea of 
auterfoits arguit. In ſuch a caſe I ſhould make no ſort of 
difficulty of diſcharging the jury of that indiAment, and 
ordering a freſh indictment for petit treaſon. In this me- 
thod the priſoner will have the advantage of his peremp ; 
tory challenges, and the public juſtice will not ſuffer. And 
on the other hand, in caſe of an indiament for petit trea- 
ſon, if it be proved, that the defendant killed the deceafed 
with ſuch eircumſlances of malice as amount to murder, 
5 © but the relation of ſervant, &c. is not proved, I have no 
ſort of doubt, that on ſuch an indictment the defendant 
3 may be found guilty of murder and acquitted of the trea- 
2 _ 378: fon. For murder is included in every charge of petit 
(198) ; * treaſon, a felonict, . & ex 9 Ne MUR- 
- DRAVIT." - 
| 'The treaſon is 1 * 5 aggravation, of which 
the defendant may be acquitted, and yet found guilty of 
the ſubſtantial part of the charge; juſt as a man upon an 
indictment for murder may be acquitted of that and found 
guilty of manſlaughter, «« Becauſe," ſay the books, man- 
f « ſlaughter is included in the charge of murder - 
I will go one ſtep farther, I offer it as my private opini- 
on, which is ſubmitted to the judgment of the learned. 
Put the caſe that a perſon is brought to his trial upon an 
indicttnent for petit treaſon, and that one witneſs only can 
be produced, or that the proſecutor is not furniſhed with 
any evidence except the depoſitions taken before the coro- 
ner, or informations taken on oath before juſtices of the 
' + aP. 4 M peace purſuant to the ſtatutes ; and let it be ſuppoſed, that 
by Jr. & M.thoſe-witneſſes gre living but rr to travel, or kept out of 
C. 10. tie ay by the procurement of the defendant. - What is to 
Vice. 55: be done in this caſe? ls the defendant to be acquitted of 
Hale 282 this charge? I think not. I think this evidence, though 
Vid. Seck. 10, Bot ſufficient to convict of. petit treaſon, is ſtill admiſſi- 
ble evidence, and proper to be left to the 1 as 


3255 TI of * the jury, if aus of 
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are ſatisfied, may find the defendant, guilty of the mur- Chap. tt 
der and acquit him of the treaſon, for the reaſons . 2 Hale 184. 


now wen. 


ee pale ne malefci remaneant impunita. YA” 


or . A wife or ſervant j joining with 2 ſtranger in $:8. 3. 
the ſame murder may be charged in one indictment, which 
could not be if their offences were not ſubſtantially the 
ſame; and ſuch indictment concluding, that they felonice, S Dalifso 16, and 


editeri2 ex malitia precogitatd murdraverunt”! 18 good 50 LR 


| fol on * um n Je 


Ser. 6.  Auterfoits acquit or attaint upon a an indict- Sea. 6. 
ment for murder is a good bar to an indiQment for petit zHale246,252; 


treaſon for the ſame fact, and ſo © converſs.” 3 laſt. 213. 


SECT. 7. The 1 Edw. VI, which ouſteth clergy in 60.7 
the caſe of wilful murder, extendeth to petit treaſon, and 
ouſteth that like wiſe; though petit treaſon is not eo 10+. 
mine ouſted, and notwithſtanding the ſtatute reſtoreth cler- 

to all offences not therein enumerated which were in- 
titled to it, before the 1 H. VI; * petit ec: is 4 e N 
cies of murder. 

Lord Hale is clearly of this opinion, and putteth 2 als 2 Halle a 
which is not provided for by either of the acts of H. VIII. 
and yet in his judgment cometh within the 1 Edu. VL. 

It is the caſe of an outlawry. And he faith, © In my 
* opinion the ſtatute of 1 Edw. VI. taking away clergy 
«© from perſons attaint as well as from n of 
« murder doth extend to petit treaſon, Net is in . 

% murder. And conſequently a perſon outlawed of petit 
4 treaſon, though not by the 23d or 25th H. VIII, yet by 
«< the ſtatute of Edw. VH. is exempt from . under 
% the name of wilful murder. | 

The only uſe I make of this paſſage, (for his lordſhip 
hath here conſidered all the ſtatutes touching petit treaſon 
with his uſual accuracy,) is to ſhew, that his Lordſhip 
conſidered petit treaſon merely as a ſpecies of murder, 
And whoever will read the ſtatute of the 12 H. VII. 
cited afterwards with any 3 wilh ſee, that the le- 
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che. + gillature conſideredit in other light than 85 an Eva. 


fed murder. 

I There is another * 0 which, I think, i is not provided | 

for by any of the acts anterior to that of Edw. VI. and 

muſt be + 65m reſolved into that act. It is the caſe of 

petit treaſon committed to a perſon in holy orders. The 

12 H. vll. e. 7. ſtatuie of H. VII. is confined to lay y-perſons. . The words 
are, If any lay-perſon murder & e. The 23 H. VIII. 


_ + ©. » Exprelly excepteth perſons in holy orders, viz of the or- 


der of ſubdeacon or above; and the 25 H. VIII. is evident- 
ly confined to perſons indicted and arrraigned according to 
It was ouſted the ſtatute of the 23d. And therefore unleſs petit treaſon 


by 28 H. VIII. 


n committed by a perſon in holy orders be ouſted by the 
War Tn 1 Edw. VI. under the name of wilful murder, it remain- 
eth, for aught I ſee, ſtill intitled to clergy. | 


$i 68. 8. Srcr. 8. I know an opinion hath been entertained by 


fre learned men, that principals in petit treaſon may be 
ouſted of clergy without ſuppoſing petit treaſon to be com- 
prehended in the 1 Edw. VI. under the denomination. of 
wilful murder. For they think, that the whole act of the 


11 Co, 2g, 25 H. VIII. before cited is revived by the 5 and 6 Edi. 


VI. according to the opinion of Lord Coke in Powlter's caſe; 
bout that opinion is not well founded. Hale was once of 
the ſame opinion touching the revival of the 25 H. VIII. 
in toto, and grounded his opinion on the authority of Pow!- 
ter's caſe *; who was denied his clergy upon a conviction for 
the wilful and malicious burning of a houſe at Newmarket, 

5 hereby the greateſt part of the town was conſumed. 

P. 346. But in his ſecond volume he reſumeth the conſideration 
of that caſe, and, totally rejeQing his opinion touching the 
revival of 25 H. VIII. in toto concludeth, that no part of 

that a was, revived except the clauſe concerning felons 
convicted of larceny in one county where the 
came into their poſſeſſion by robbery. or burglary in ano- | 
ther; and reſteth the We on oat 8 n ern a 
much _ bottom. 


. : / : 
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5 * See his Samen- 254i 235, nd Hill vol. an 
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clergy by this clauſe ; 4nd ſo were acceſſaries before the 


| H mm - . OY 
1 will, for the reader's ſatisfaction, ſtate the ſeveral acts Chap. Ix. ; 


| mentioned in Powlter's caſe as ſhortly as I can, but ſo as 


to-avoid obſcurity. _ 

The 23 H. VIII. ouſted clergy i in certain caſes therein 23 H. vin. 
enumerated, among which the offence Powlter ſtood char- . 5 
ged with is one. This act extended to principals and 


æacceſſaries before the fact, being convicted by verdidt or 


confeſſion ;, but did not reach the caſe of perſons wilfully 
ſtanding mute or challenging peremptorily above twenty, 
or refuſing to plead directly to tHe inditment. . 

To remedy this defect the 25 H. VIII. ouſteth ſuch x; H vil. 
offenders ſtanding mute of malice, or challenging peremp- © 3 © * 
torily above twenty, or refuſing to anſwer the indictment, 
in like manner as if they had pleaded not guilty, and had 
been found guilty according to the laws of the land. 

Thus far this ſtatute was merely auxiliary to the for- 
mer; it barely provided for caſes falling within the ſame, 
rule of diſtributive juſtice, but omitted in the former a, 
probably through mere overſight. | 8 5 

It then proceedeth in the 3d ſection to a caſe of a Ibid. . 
quite different nature and entirely new; and -enaQteth, of 
that perſons coming to the poſſeſſion of goods by robbe- 

ry or burglary in one county, and taken with the manner 
in another and there indicted of larceny, ſball be ouſted 
in the ſame manner as if they had been indicted of rob-. 
bery or burglary in the proper county ; if it ſhall appear 
upon examination, that the goods were originally * by 
robbery or burglary. . 

The 1ſt of Edu. VI. ouſted clergy i in We cold v E. vl. c. it, 
therein enumerated, and, for the moſt part, provided for ſ. 10. 
by the 23 H. VIII. but is totally filent as to the offence of 


' ewilful burning of houſes ; and, even with regard to the enu- 


merated offences, doth not ae. to acceſſaries before the 


fact; and farther enacteth, That, in all other caſes of 
Mn. felony, all perſons. ſhall have the benefit of clergy as 


«+ they might have had before the 24th day of April in the 


„ 1 year of King Hen. VIII.“ which was the day he 


an his reign. 
Wilful burning of houſes therefore, which had been 
ouſted by the:23d and 25th of Hen. VIII. was reſtored to 


wu 
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fact in all the offences therein enumerated ; and perſons 
coming to the poſſeſſion of goods by robbery or burglary 


in one county and convicted of larceny of the ſame goods 


in another were likewiſe reſtored to clergy. And from 


this ſtatute revived the ww/ole act of the 25th of Hen. VIII. 


this clauſe and the act next cited the doubt in Powlter's 


The 5th and 6th of Edw. VI. reciting that the 23d 
of H. VIII. did not extend to perſons committing robbery 
or burglary in one _— and taken with the manner in 
another and there indicted of larceny ; and reciting alſo. 

the clauſe in the 25th of Hen. VIII. already cited, which 
had ouſted thoſe offenders; and farther reciting the reſ- 

toring clauſe in the 1ſt of Edw. VI. already cited, by 
reaſon whereof, faith the act, Many perſons committing 
- robbery or burglary in one county and flying into another and 
there taken with the manner and convicted of larceny, had 
been admitted to their clergy, to the great eniboldening and 
comforting of $UCH OFFENDERS ; therefore, for redreſs 


thereof, it is enaQted, © That the ſtatute of the 25th of 
4 H. VIII. touching the putting of such OFFENDERS 
«from their clergy, and every article, clauſe, or ſen- 


* tence contained in the ſame touching clergy, ſhall, | 


FN TOUCHING SUCH OFFENCES, ſtand, remain, and be 


ec in full ſtrength and virtue, as it did before the making 


* of the ſaid ſtatute made in the iſt year of the King.” 
_ 'The point laboured by Coke in Porulter's caſe is, that 


and conſequently, that wilful burning, being named in the 


firſt clauſe among the offences enumerated in the act of 


the 23d, is ouſted by the general words every article, 
+ clauſe, or ſentence contained in the ſame, concerning clergy. 
Others, and among them Lord Hale, have been of 
opinion, that, general as the words may feem to'be, they 
muſt, in the conſtruction of the ſtatute, be reſtrained to 
that particular miſchief, which, from the preamble, ap- 


e sauf. 128, 4.) 


legiſlatare, and for redreſs whereof the act was profeſſedly 
i made. ; ; 6 xt « 


— 


of the enaQing clauſe itſelf, that it extendeth only to ſuck 


- - 


peareth to have been fingly in the contemplation of the 


They have likewiſe concluded from the ſtrict penning 


effenderr, and fuch offences as ate made the ſpecial obſects 
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is, to perſons committing robbery or burglary. in one 


county and flying into another and there convicted of | 


larceny. 
The ſtatute of the 1ſt Edw. VI. did not, as I before ob- 


| ſerved, extend to acceſſaries before the fact, who frequent- 


ly, in a juſt eſtimate of things, are more criminal than the 
principals. To ſupply this great defect the 4th and gth 


of Ph. and Mary ouſteth theſe acceſſaries in Murder and 48 5Ph, & 
the other offences enumerated in the 1ſt of Edw. VI. and M. . 4. 


ſome others, and in the enumeration of particulars nameth 


the offence of wilful burning of houſes. 5 


The operation. of this act, and what influence it had 
on Powlter*s caſe, will be preſently conſidered. | 

Lord Hale, in the paſſage I laſt cited from him, ſaith, 
that the 2 3d H. VIII. never was revived with regard to the 
offence of wilful burning. This obſervation ſuggeſteth the 
great abſurdity of ſuppoſing the 25th H. VIII. to have been 
revived in in toto without reviving the 23d. For both the 


acts, as far as concerneth this point, are to be conſidered 


as forming one entire ſyſtem of police with regard to the 
offences which are made the objects of them. The for- 
mer extendeth to the caſes which ordinarily occur, con- 


viftions by werdid or confeſſion. The latter to ſuch as very 


ſeldom happen, and are omitted in the former through 
mere over-ſight, the caſes of ſanding mute & c. This being 
the ſtate of the caſe, it is extremely difficult to conceive, 
that the legiſlature ſhould ſeriouſly intend to revive the 
one in toto without reviving the other ; that they ſhould 


think of reviving a whole act, part of which is merely 
auxiliary to a former, without reviving that for the ef- 


fectuating of which the other was made. 

Hale having rejected the notion of the revival af the 25th 
H. VIII. in foto addeth, Therefore the laſt, and / think, 
* the ſureſt anſwer to the difficulty is, that the ſtatute of 


© the 3d and qth Ph. and NM. taking away clergy in all (4thandgth.) 


* caſes from him that maliciouſly commands, hires, or 
« counſels the wilful burning, doth, by neceſſary conſe- 
“e quence, take away e in all caſes from the > principal 
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of it and for that purpoſe are named in the preamble, that Clap Ix, 257 | 
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This is the bottom upon which he, upon full confi. 


deration of the point, thinketh it may be ſafely reſted. 
And, in truth, upon this bottom, and former precedents, 
which were carefully conſulted, 1 think it was reſted in 


Powlter's caſe.. For though Lord Coke in his repart of 
that caſe ſtrongly laboureth the point of the revival of 


Lea that 


yet it is very plain from his own report of the 


' others of the judges, how many or who he doth not ſay, 


11 Co. 38, 2. 


did not concur with him in that opinion. But when he 


mentioneth the ſtatute of Ph. and M. as one ground of 
the reſolution, he ſaith, © This was taken by divers of 
* the juſtices,” by cum or how many he doth not ſay, © to 
© be a good interpretation by the whole Parliament of all 


2 the ſaid aQs concerning this matter. For if the 


prin- 
ec cipal ſhould have his clergy, it would be abſurd, and 


Le what was never ſeen in our law, that cl ſhould be 


4 taken from the acceſſary before. And ſecondly, it would 
* de in vain to take away clergy from the acceſſary, and 


ce leave the principal to have his clergy. For if the prin- 
„ cipal hath his clergy before judgment, the acceſſary | 


4 ſhall not be arraigned.” 


21 Co. 29, a. 


This reaſoning he faith had its weight with divers 


of the judges: moſt probably it was, together with the 


conſtant practice in like caſes, the principal ground of the 
reſolution in that caſe. For if the caſe of a perſon plead- 
ing to the indictment was not within the 25th H. VIII. 
but ſtood purely on the 23d, as undoubtedly it did, then 
the bare revival of the ſtatute of the 25th, ſuppoſing i it to 
have been revived in foto, could not have affected the caſe 


of Powlter ; for he Na. not guilty, and wer convicied by 


verdi. 
Lord Coke admitteth, that the 23d H. VIII. is not re- 
vived by the 5th and 6th E. VI. Hale, as I before obſer- 


| ved, ſaith the ſame: but Coke, ſtill preſuming that the 


11 Co. 30, d. 


25th is revived in toto, ſuppoſeth, that the caſe of a con- 


viction by-verdi& or confeſſion 1s within the letter of that act. 
The words, as he citeth them, are, © He” [the perſon ſtand- 
ing mute &c.] “ ſhall loſe the benefit of clergy, in like 
* manner as if he had direQaly pleaded E c, and thereupon 
* yo _—_ found guilty, according to the laws of the 
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* land. From this clauſe ſo cited he concludeth, that Chap. Xx. 
every perſon convicted by verdict or confeſſion, of any of 
the crimes mentioned i in the act, is ouſted of clergy with- 
out recurring to the ad of the 2 3d. 
little more caution in this citation wou have over- | 4 
turned one branch of his Lordfhip's concluſion, I mean IF 
with regard to a conviction upon a confeſſion. For the Ec. 
here thrown-in covereth ſome very material words, which 
the learned reporter in juſtice to the argument ſhould not p 
have ſunk. The words of the act are, Shall loſe the 
« benefit of. clergy in like manner as if he had direQly . 
«pleaded NOT GUILTY, and thereupon had been found 
. guilty, according to the laws of the land.” Is here a ſingle 
word that reacheth the caſe of a confeſſion ?. Or can the 
clauſe by conſtruction be made to reach it? Quite the con- 
trary. The learned judge himſelf, in the page next 30, a. 
before, admitteth, that, had the 23d H. VIII. been ſo 
worded, the caſe of a confeſſion could not have been brought 
vithin that act. By what rule of conſtruQion therefore is 
it brought within this? 
And with regard to the true ſcope and intention of the 
ſtatute, ſurely it was not the intent of it aFum agere ; it 
was not to provide for the caſes of conviction by verdi& 
or confeſſion, which the 23d H. VIII. then in full force, 
had effeQually provided for. The plain intent was to 
io provide for caſes not before provided for, the caſes of ſtand- 
ing mute &c. and none other; as any one may ſee, who 
will confider the nature of the act, and read it with due 
attention. 

I was willing to enter ſomewhat largely into the point 
of the revival of the 25th H. VIII. though perhaps it 
hath led me a little too far from the ſubje& I have been 
purſuing; becauſe a great deal of the confuſion and ob- 
ſeurity which hath been thrown over the law touching 
clergy, as it ſtood upon the acts of H. VIII. and Edw. VI. 
hath ariſen from conſidering the act of the 25th, and 
ſometimes even the 23d H. VIII. as revived; and from 
blending them with the ſtatutes of Edv. VI. as parts of 
one ſyſtem of law touchihg the allowance or non-allow- 

ance of clergy. | 
In my opinion both the aQts were tee as far as 


. the allowance or non: allowance of clergy, by 
| the 
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.. -- the reſtoring clauſe in the rf of Edw. VI. already cited; | 
till the 5th qr 6th Edw. VI. in part, and for the pur purpoſe 
tute 


before mentioned, revived that of the 25th, and the ſt 


of Phil. and Mary put the matter out of doubt wth re- 


gard to Arſon. 

The judgment in Powlter's caſe was founded in ſound 
ſenſe, and upon legal principles, though not upon thoſe 
which the learned reporter hath choſen to found it upon. 


| 1 9. From the rules here laid down, with what 
bath been offered by way of illuſtration of them, it ap- 
peareth, that the law conſidereth the offences of murder 


and petit treaſon as ſubſtantially the ſame offence, differ- 


ing only in degree. The latter aggravated by the allegi- 
ance, however low, which the murderer owed to the de- 
ceaſed; and in conſequence of that circumſtance of aggra- 
vation, and of that alone, the judgment upon'a convic- 
tion is more grievous in one caſe, than in the other; 
though in common practice no material difference is 
matte in the manner of the execution, unleſs in ſome very 
ſpecial.caſes. 

I remember a woman*, for the murder of her huſband 
under circumſtances of high and uncommon aggravation, 
literally burnt alive. And we are told, that in a caſe of pe- 
tit treaſon the priſoner was, by order of the court, drawn 
immediately after ſentence from Weſtminſter- all to Tyburn 
without the poor comfort of an hurdle, or any other 
thing to keep his head and body from the ground. This 


| ſeverity the judgment, 10 be drawn, formerly imported; 


though now drawn upon an hurdle is become. part of _ 
e in all caſes of treaſon. - | | 


Scr. 10. There are, it muſt 8 ſome in- 
14 in which the law maketh a wide rs be- 
tween petit treaſon and murder, with regard to the trial 
and method of conviction. But that difference is not 
founded in the different nature of the offences, but upon 


mere poſitive inſtitutions. 


Ihe ſtatute of the 22 H. VIII e. 14 reduced the peremp- T 
tory challenge in the caſe of petit treaſon to 20. The 


© * Catharine Heyes, Com ided ut the Old Bail, April 1525. 
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28 Edw. III. c 13. which extended to petit treaſon, intro - Chap. Ix. 
duced the trial per medietatem linguæ. Both theſe ſta- | 
tutes were virtually repealed by the i & 2 P. & M. c. 
10, which provideth that in 'all caſes of treaſon the trial 
ſhall be According to the courſe and order of the common- 
| law. This reſtored the peremptory challenge of 335. 
The 1 Edw. VI. c. 12. expreſly requireth two witneſſes 
upon an indictment and at the trial, as well in the caſe of 
petit as high treaſon; and the 5 & 6 Edw. VI. c. It. by 
ral words extending to all treaſons, requireth, that the 
witneſſes, if living, ſhall be examined in perſon upon the 
trial in open court. Theſe ſtatutes are ſtill in force. And 
although ſome improvements have been made by the ſta- 
tute of King William, yet as that ſtatute extendeth only 
tothe ſeveral ſpecies of high treaſon therein provided for, 
the caſe of petit treaſon ſtandeth ſolely on thoſe of Ed. 
VI. 3 
Upon the foot of the 5 & 6 Edw. VI. depoſitions of 
witneſſes taken by the coroner, or informations taken 
before juſtices of the peace, and certified to the gaol deli- 
very purſuant to the ſtatute, are not evidence whereon fo, p. & vl. 
ground a conviQtion for petit treaſon, if the party be living, ..,,, 
though unable to travel or kept out of the way by the 1 Hale 305. 
priſoner or by his procurement. 5 „ eee e 
Theſe, I conceive, are the only inſtances wherein the © 
law maketh a difference between the caſes of petit treaſon 
and murder; and this difference is plainly matter of poſi- 
tive inſtitution, and doth not ariſe out of the different na- 
ture of the offences. | | 


- vWF 


Ko 


* (It maydeſerve to be conſidered, whether the argument in 
5. 237, 238, which proves that the proviſions made bythe ſta» 
tutes of 1 Edw. VI. c. 12. and 5 and 6 Edw. VI. c. 11. in fa- 
vour of the ſubject are not repealed by the ſtatute of 1 U 2 P. 
& M. c. 10, will not likewife. prove, that the trial per medieta- 
tem lingue, introduced by the ſtatute of 28 Ek. III. c. 13, is not 
repealed by the ſtatute of PMA. For the trial per medietatem 
lingu was certainly intended in favour of the priſoner. But 
ſee Dyer 144. 3 /nft. 27. 1 Hale 316. 2 Hale 271.) 
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Irn 'this head Tocicchig g will be faid bri ws 
touching the connection which in Judginenit of | 
ſabliſteth between principals, and 2 5 in felony, nd 
the relation they ſtand in to. each other. 
But I have in the title of this diſcourſe en. 
uſe of the term atcomplices ; ; "becauſe it taketh in all the 
participes criminis, as well in Ingh treaſon. as felony 3 and 
in the latter, 2 we 3 Ho ſtrict legal 
propriety as principals in the or ſeco degree,” 
merely 45 axceſries bebte er after the ha.” n 


srcr. 1. 1 is wel PEE YN that in ai 1 of 6 "= 
the law there are no acceſſaries in high treaſon, all afe.. 
principals, * Every inſtance of ineitement, aid of protec- - | 
tion, which in the caſe of felony will rendet a man ah c. 
ceſſary before or after the fact, in the caſe of high tteaſon, on 
whether it be treaſon at common-law of by ſtatute, "will. 
make him a principal in treaſon; ' unleſs the caſe'be other 
wiſe provided for by the gerne creating the offerice, 'Of See to this pur. 
where the ſpecial F of the a@ leadeth to 2 different 3 
conſtruction. or 3 In, 225 0 
This rule hath long ie, aud Will not now be 35, 3; 
controverted ; but I think it a matter of great i tance, 
that the rule be rightly underſtobd; © I wean with" thefe 
limitations which ſound ſenſe and common ehuity tequire- 
For caſes have frequently happened, where an offender in 
the final iſſue of the proſecution may be conſidered" as 
principal. in Ard And yet, * the 8 | 


* ＋ *Y 9 F 
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towarfly his 7-1 t rinci 
rr Nice: fo be conſi me 2 | wa — 


10 after fact. IR 
. . 'adviteth A counterfeit the King 
coin or {cals, a commit any of the offences de. 
clared treaſon by the 25 Edw. I, and furniſheth him 
with means for that purpoſe; (that ſpecies of treaſon 

195 ons falleth within the clauſe of 
death of the , „ or Prin 
* B., in . of this advice 2 
encouragemest, bw A. 18 9 Principal in the 
treaſon ; for ſuch advice and aſſiſtance in the caſe of fe. 
 wayld baun made him en acceffary before the f; 
in high treaſon thera are n » Al are princi- 
j- Hut if B. forbearcth to commit the fac. ta which 
e ls incited, A. canngt. be; a traitar merely an account of 
though his behaviour hath 
ugh 2 or incitement, hou 

ver, un . cafes already excepted, vil 
| bring. a man — he ſtatute, where no treaſon hath 
n committed. in conſequence of jt, 
So im the caſe of aſſiſtance or protection ſuppaſed to be 
given to a traitor after the fat, the party knowingly af- 
= ſuch protection, if the treaſon hath been in fad} com- 
mitt wi I a principal in treaſan for the reaſons already 
W But if a pexſen lying probably under a ſul- 
of guilt conſcious of his own - innocence, ſhould 
die it adviſeble. to withdraw and patiently to wait the 
e of things when the ſtorm, which gathereth round 
hall be blown qyer; the party who received and 
_P him, during his retreat, cannot be a traitor for 
fa doing 3, provided the conduct of his friend ſhall appear, 
examination, to have been blameleſs. 
Ltd Chief ani Coke, who, while he was in the 
ha of the Crown, ſeemeth to have had no bowels in 
ſtate: proſecuijons, when he layeth down and applieth the 
rule I bave mentioned, that all are principols in treaſan, 
plaloly goeth upon a ſuppoſition, that the treaſon, preſum- 


ed to ide been procured, wat afterwards in fact commit- 
ted 2 that the party ſuppoſed to have been knowingly | 
ed and harboured had been 8 guilty of high 
treaſon. 


ple 


ure 


im 
on 
of 
I 
nd 
he 
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 weaſo8. It would have. been. abſurd to the laſt degree to Chap l. 


have gone upon any other ſuppoſition ; for it cannot be 
ſaid- with any ſort of propriety, that a perſon. procured an 
offence to be committed which in truth never was com- 
mitted z or that any perſon knowingly, viz. with 4 full 
hnowhdge of a treqſen to have been committed, (that I take to 
be the legal ſenfe of the term knowingly, received. and 


| burbaured the traitor, if ſueh treaſon never had been com- 


There nsedeth very little. to evince the truth of this 
ebſervation more than to give à proper attention to the 
rule already mentioned, 7 hat every ad which: in the caſe 
of felony: will render 4 man an acce ſſary will in the caſe of 
treaſon male lim a jirincigal; eſpecially. if we add to it, 


will... What circumſtance therefore is neceſſary to render 
a man an acceſſary in felony? Plainly this above all 


others, Hat tie felony charged upon tt principal hath been 


in fatt committed by him: For which reaſon no verdict 
can paſs. againſt the acceſſary till the truth of this ſingle 


fact ſholl have been legally eſtabliſhed ; either by the con- 


viQion of the principal if he continueth ameſnable to 
juſtice; or by judgment of outlawry if he abſcondeth or 


flyeth ; unleſs the acceſſary chooſeth to wave the benefit (1 Hale 623. 
of the law, and to ſubmit to a trial. 2 Hale 224.) 


This rule is founded in good ſenſe and natural juſ- 
tice. The acceſſary is indeed a felon, but guilty of a fe- 
lony of a different kind from that of the principal. It is, 
if 1 may uſe the expreſſion, a derivative felony connected 
with and ariſing. out of that of the principal and cannot 
exiſt without it. | Wa 

Whether the ſame equitable rule is, by parity of rea- 
ſon, to be extended to treaſonable actions of a ſimilar 
nature; I mean to ſuch as are of the derivative kind, and 
though in the language of the law ſtiled principal trea- 
fons, yet partaking of the nature of mere acceſſorial of- 
fences, cometh now to be confidered. This is the point of 
importance I hinted-at in the outſet of this diſcourſe. For 
if in proſecutions for treaſons of this kind the ſame rule 
of equity be obſerved as in caſes of felony, it will become 
a matter of very ſmall importance to have been learning 

| 5 


— —>— * 


according to Lord Hale, iat nathing ſbort of ſuch an at} 1 Hake 239; 


"4 


| r. 233739 this: point, which he intitleth, “ 


„ SS DISCOURSE Mr.” 


1 Vol. c. 22, Lord Chief Falls Ha ee A FIR 
Principa 
&« and ecceſſaries in high'treaſon.” Aud though, in confor- 
mity to the eſtabliſhed mode of ſpeaking, he calleth every 
perfon who can any way be confidered as an accomplice 
in treaſon 4 principal in it ;. yet, hen he cometh to ſpeak 
of the courſe and order to be obſerved in the ion 
of the offenders, he confidereth/thoſe accomplices | whoſe 
ſuppoſed'guilt is connected with and dependeth 1 the 
real guilt 87 another in the light of mere acceſſariesz and 
ſtateth a few caſes by way of illuſtration and proof. 
A perſon is committed to prflon for high trèaſon, the 
{2-46 Sies voluntarily ſuffereth him to eſcape; ot a | 
 knqwing of ſuch commitment breaketh the priſon and ſet- 
teth him at large; or knowingly reſcueth him after an 
arreſt and before he is brought to priſon. In all theſe 
Caſes the gaoler and the perſon breaking priſon or reſcu- 
ing, whom he in a paſſage I ſhall preſently cite calleth 4 
king of  acceſſaries, are principals in treaſon, if the patty 
impriſoned were really a traitor. If he were not lo, it will 
be no treaſon in them; and therefore” they ſhall not be 
' arraigned till the principal offender be convict; for if 
he be acquitted of the phos re offence the others. ſhall 
be diſcharged. 7 
I have uſed the woke Inowing ad knowing] ; dents 
think that circumſtance is a neceſſary ingredient in the 
_—_ Js caſe. It is true it was reſolved in Benſtead's caſe cited 
55" here by the learned author and at p. 1415 but, I think, not 
with entire approbation of the rule, that the party breaking 
Priſon would have been guilty of 'treaſon though he had 
NOT known that traitors were there. I am by no means _* : 
iH.VI.sd. tisfied with this opinion. For the {ſingle authority 
1 which this point is ſaid by Hale to have been fo ruled doth 
by no means warrant it. The book expreſly ſtateth it, lat 


nn party did know that traitors were there. And Brooke, 


| who. abridgeth the caſe, is expreſs to the ſame purpoſe, 

s Inſt, 39 e FScfant que traitors fueront en ceo.” And Coke, citing the 
ſame caſe, layeth a great ſtreſs on this circumſtance, that 
the party, knew that traitors were theres, and conducted them 


out of priſon. 


I have, 


- 
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 f have; upon another occaſion, taken ſome notice ofthis chap. l. 
ſhort and imperfect report of Benſtead's caſe, and obſerved Diſc. 1. c. 2. f. 
that the proſecution againſt him appeareth to have been 95 
carried on with uncommon expedition, not to ſay with - 
ſome degree of precipitancy. And probably the forcing of 
priſon-doors, ar many were forced during the tumult, was 


given in evidence on his trial, among other outrages of 


the night, as overt- acts of levying war, the #hecies: of | 
treaſon for which he ſtood indiQed. 


The ſame rule of equity and natural juſtice the e 


| judge in another place applieth to the caſe of felonidus 


1 Hale 91 


eſcapes and reſcues, and addeth, If the principal of- 


« fender be conviQed and hath his: clergy, I think the 


« gaoler or reſcuer ſhall never be put to anſwer the eſcape 


« of reſcue, at the acceſſary. where i the. principal hath his 
« clergy is thereby diſchargea*, for the reſcuer and _— 


« are a kind of acceſſaries.” . 


He calleth them @ kind of acceſſories, | e there: can 


be no felonious eſcape or reſcue where no felony had 
been previouſly committed. But in ſtrict legal propriety 
they are not acceſſaries to the original | felony ; for 
though a man ſhould be committed for many felonies, 
yet the eſcape or reſcue is conſidered as one TREES felony 
and is ſo charged. | 
With regard to a i knowingly receiving and har- 
bouring a traitor, the learned judge i in the place lately ci- 
ted argueth, That though he is in the eye of the law a 
principal traitor and ſhall not be ſaid to be an acceſlary, 
yet thus much he partaketh of an acceſſary, his indictment 
muſt be ſpecial of the receipt and not of the principal 
treaſon. If he is indicted by a ſeveral indictment, he 
ſnall not be tried till the principal be convicted; if in 


1 Hale 599. 


1 Vol. c. 22. 


the ſame indiQment with 5 F the jury muſt be 


'* The iſt of Q. Ame bath - aki for this caſe and for the Set 2. e. 9. 


co of a pardon of the principal after conviQtion. But in the 


treaſons of the acceſſorial kind already mentioned, and which 
will be mentioned, I do not conceive that any rule of. equity or 


natura] juſtice would. be infringed by giving the rule, « That 


in treaſon there are no acceſſaries, all are principals,” its utmoſt - 


extent againſt every accomplice z though the principal offender 
ſhould be pardoned or die after conviction and before attainder. 


I ſhall enlarge a little as to this point in the caſe of acceſlaries 


in 88 in its proper place. 


| charged | 


346 _ "DISCOURSE UI. 

' Ghap, 1.  ' charged to inquire firſt of the principal offender, and if 
mtey find him guilty, then of the receipt; and if the 
; Principal be not guilty, then to acquit both; for though 
in the eye of the law they are both principals in treaſon, 
yet in truth he (the receiver). is fo. far an acceſſary that 

de cannot be guilty if the principal be innocent. 

e 


48. TN. 130 In the caſe of Mrs. Liſle, whoſe hard fate it was to fall 
into the hands of perhaps the worſt judge that ever diſ- 
Weſtminfler-hall, no regard was paid to this doc- 

1 not be thought to mention this caſe as an 
ity, upon which a doubt can at this day be poſſibly 
do it for the fake of what happened afterwards, 


9 
| ſhips. of her caſe, ** That ſhe was, 

„ by an irregular and undue proſecution, indiQted. for en- 
<« tertaining and concealing Jokn-Hicks a falſe traitor kaow- 

ing him to be fuch; though the faid Hicks was not af the 

« time of the trial attainted or convicted of any fuck crime,” 

2 Hale 613. The fame learned author in other parts of his work 
2 Hale 23. argueth to the purpoſe for which I have already cited him; 
and applieth the fame rule of equity to the caſe of à per- 

fon indifted for contriving, abetting, aiding, or conſent- 

ing to treaſon, which happeneth never to have been car- 


But here we muſt diſtinguiſh, though the learned judge, 
ſpeaking in general terms appoſite to his preſent purpole, 
doth not. For with regard to every inſtance of incitement, 
7 Conſent, approbation, or previous abetment in that ſpe- 
=  _ Gles of treaſon which falleth under the branch of the ſta- 
tute touching the compaſſing of the death of the King, 

Queen, or Prince, every ſuch treaſon is in its own na- 
ture, independently of all other circumſtances or events, 
a complete overt - act of compaſſing; though the fact, ori- 
gigally in the contemplation of the parties, ſhould never be 
_ _  effeQted, nor ſo much as attempted; A. inciteth B. io a trea + 
fon of this kind, B. in abhorrence of the crime, and from 
' a Juſt ſenſe of the duty which every man oweth to his King 
and country, and which. every good man in the like cir- 


cumſtance will pay, maketh a diſcovery ; by means where- | 
of A. is broaght to juſtice. This incitement on the part of 
A, is a complete overt-at of treaſon within this branch. 


* 


e 


ries Ar the fact, and conſequen 
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of the ſtatute, and hath no fort of connection with or ne- "TY 


ceſſary dependence upon the future behaviour of B. And 
therefore whatever the learned author hath advanced in 
general terms touching fruitleſs ineffectual advice or in- 
citement to treaſonable practices, muſt be underſtood of 
fuch —_ N do not fall within = branch of the | 


Ster. a2. 1 come now to conſider the caſe of en- G. 


plices in felony. 

Where . be bepaght t0/ juſlies-far 
one and 3 ſame felony, they 2 conſidered in the 
light either of principals in the degree, as havi 
aQually qa with their own hands committed the fn, 


or of principals in the fecand degree, as been pre- 


font/ aiding and abetting at the commiſſion. it;; or of 
accoſſaries before or after the fact. 
The diſtinction between principals in the Grſt and ſe- 


| cond degrees, or, to ſpeak more properly, the courſe and 
order of proceeding againſt offenders founded on that diſ- 


üction, ſeemeth to have been unknown to the moſt an- 
tient writers on our law; who conſidered the perſons pre- 
ſent aiding and abetting in no other light than as acceſſa- 

. liable to be brought 
to trial till the princi ipal offenders ſhould be convicted or 
outlawed. 


Þ — de agreed by the beſt of our modern en 
writers; and therefore I will not ſpend time in tranſerib- 


ing many authorities from the antients. One r dun 1 


: wilt-briefly cite and refer to others. 


Bractonꝰ, ſpeaking of the courſe of proceeding 54 
yl principal offender is not ameſnable to juſtice, ory 
%% Appellats vero de forcia ſalus attachientur quouſque 
« Jatz de facto convincantur But where all are m_ 
nable +, © Procedatur contra omnes per ordinem; dum 
tamen illi de farcia non reſpondeant antequam faQum con- 


<< vncatur.” 


- Fleta ſpeaketh to the fame purpoſe and - almoſt in Lib. 0 366 


Regent 8 words. And the Mirror 1 in n. the ſe-L J. 8. 


De Coron. c. 8. ſ. 3. and, c. 12. 1 9. to the end of Ac 
+ C. 19. / 4 & 5 and to the ſame purpoſe ſee 4 E. I. M 2. 


veral 


4e. Offic'o Coronatoris, 


. "DTSCOURSE m 
Cap. 1. \- 3 neceſſaries, among 
. 1b e gue ont vl force.” 


1s. e cud idem B. vent cum prædicſo- C. (the perpetrator) 
1 25 tenuit ipſum D. (the deceaſed) quamdin ipſe C. illun 
' | © interfecit,” In the caſe of rape the appeal a⸗ fereid is to the 
© fame purpoſe*, mutatis mutandis ; plainly importing that 


the defendant was preſent aiding and abetting at the fact. 


I am aware of the ſenſe Coke putteth upon the words, 


comm̃andment, force, aid, or receipt, in his comment on 
t more 


C. 14 the ſtatute of Weſtm. 1., That none of (them 


than the offence of acceſſaries before or after the And 
L admit, that they muſt now be ſo underſtood, thoughthe 


| SeeStan. 41.A, Original import of the word force. in the act was con- 


fined to thoſe we now. call principals in the ſecond degree. 
But the great inconvenience of the rule I have med 


touching the courſe and order of proceeding 


complices in felony, tending, as it plainly kia, to the totel | 


obſtruction of juſtice in many caſes and to great delays i in 
others, induced the judges, from a principle of true poli- 


tical juſtice, to come into the rule now ſettled,” T hat all 


perſons preſent aiding and abetting are principals. 
This rule was not thoroughly eſtabliſhed till after the 


BeegoFaw. ul. time of Edward the third. And ſo late as the firſt of 
2554 Queen Mary a chief juſtice of England greatly doubted of 

| Lib.AM.240, b. it 3 though indeed it had been ſufficiently. eſtabliſhed and 
See Fl the diſtinction between principals in the firſt and ſecond 


See P lowd. 9 6 
N ees was well known long before that time. 


othing needeth to be faid by way of explanation 
Fas" principals in the firſt degre. What ads of con- 


currence are neceſſary to render a perſon a principal i m 


the ſecond — VIZ. as an and 3 Is no 20 
be conſidered. | : WE 


. 


1. el 4. cum. 0 28 8.0 40 5. Andto he predicts 5 
i ee et upon joining butle i in an appea}, 


SECT. 


| others, neutoneth, 


I bave here taken it for granted, that by Pay appelleti b 

2 forcid theſe authors meant perſons preſent aiding and 
abetting. The appeal de forcid proveth this beyond the 
Brack. de Cor. poſſibility of a contradiction. . A. at B. de forci 


8 or ACCOMPLICES. +, oo 

5 . 3 4 7 oy Chap. L 

© MS ke * 0 preſent. at the petpoteation, Scr 3 

A otherwiſe. he can be no more than an acceſſary before the . 

fact; except in ſome ſpecial caſes founded in neceſſity and 
5 juſtice, I mean that juſtice which. is due to the 
Rue ne maleficia” remanzant impumita. 6 

* Inh intention to deſtroy B. layeth nen oily Kal. 52, 53. 
are in his way, B. taketh it and dieth. A., — 

nt When the®oiſoni was taken, is a principal. And if 
this had been done at the inſtigation of C., he if abſent 
would have been no more than an acceſſary in the murder; 
unleſs they had both mingled! the poiſon and laid it in the 
way of B., for in that caſe both of them would have been 

5 prineipals, each of them having 2 far as the other 
"ow perpetration. | 1 Hale 616. 

I A. had prepared the poiſon and 4elivered it to D. to 
be adminiſtered to B. as a medicine, and D accordingly, in 
the abſence of A., had adminiſtered i it not knowing that it 
2 and B. had died of it, A. would have been a 
al in the murder, upon the ſame foot of neceſſit ; 
Lo D. Fein innocent H. muſt have gone wholly unpuni 
ed if he could not have been conſidered as a privial. 
But if D. had known of the poiſon as well as A. did, he 
would have been a principal in the murder, and A., if ab- 
ſent, an acceſſary before the fat; for the rule of neceſ- 
ay already mentioned doth not here take place. 

The law is the ſame in the caſe of inciting a madman (. Hale 514, 
or à child, not at years of diſcretiton, to commit murder 617.) 
or other felony in the abſence of the perſon inciting. And | 
therefore in the caſe of Anne Courſe reported before, who P. 113. 

Was indicted as an acceſſary before the fact, it was very | 

| properly ſtated by the learned judge before whom ſhe was 
convifted,' that the daughter who committed the wE at 
the — the mother was of the age of 14, and of 
ſufficient diſcretion. For had the mother einployed, as ſhe 
threatened ſhe would, the leaſt of her children, ſhe muſt 

have been indicted as the principal, ſince the child, not be- 
| ings of THOR of W wound have been innocent. 


* ee When the law retina the preſence of tht wn. 4. 
* at the 8 of the fact, in order to 


1 


pts couxsE III. 


» render bim a principal, it doth not require a {tri aQtual 
- immediate preſence, ſuch a preſence as would le bin 
an eye or ear · witneſs of what paſſetn. 
Several perſons ſet. out together, or in ſmall partic, 

upon one common deſign,” be it murder or other felony, 
or for any other purpoſe unlawful in itſelf, and each 
eth the part alligned him; ſome to commit the fact, others 
to watch at oder diſtances and fations to a ſor» 
prize, or to favour, if need; be, the eſeape of thoſe who 
are more immediately engaged. They are all, provided 
the fact be committed, in the eye of the law preſent at it. 
For it was made a common cauſe with them, each man 
operated in his ſtation at one and the ſame inſtant to- 
wards the ſame common end; and the part each man took 
. tended to give countenance, encouragement, and /protec- 
tion to the whole gang, nd to infure the ſucceſs of their 
common enterprize. 

I will not here multiply caſes upon the bead of. con- 
| iruQive preſence. This may be [ſufficient by way of 1l- 
luſtration. Others founded in the ſame principle of mu- 
tual concert, aid, and protection will fall in their proper 


SECT. 5. In order to render a perſon an accomplice 
and a principal in felony, he- muſt be aiding and abetting 
at the fat, or ready to afford aſſiſtance, if neceſſary. 
5 therefore it AJ. happeneth to be preſent at à murder 
for inſtance, and taketh no part in it, nor endeavoureih 0 
prevent it, nor apprehendeth the murderer, nor levyeth 
* hue and cry after him, this ſtrange behaviour of his, 
though bighly criminal, will not of itſelf render Hiro clip | 
principal or acceſſary. 

would be here underſtood to ſpeak of that kind of bo- 
micide amounting in conſtruction of Jaw to murder, which 
is uſually committed openly and before witneſſes. For in 

the caſe of aſſaſſinations done in private, to which witneſ- 
ſes, who are not partakers in the guilt, are very rarely ad- 
mitted, the circumſtances I have mentioned may be made 
uſe of againſt A., as evidence of conſent and concurrence 
on his part; and in that light * * to 1 8 0 
it he be put upon his trial. ' | 


7 


OF ACCOMPLICES: 2 „ 


Sz er. 6. But if a fact amounting to murder ſhould Char. 1. 
be committed in proſecution of ſome unlawful purpoſe, Sc. 6 
though it wwere but a bare treſpaſs, to which A. in the caſe 
laſt ſtated had conſented, and he had gone in order to give 
aſſiſtanee, if need were for carrying it into execution, this 
would have amounted to murder in him, and in every | 
perſon preſent and joining with him. The law would be Kel. 116. 

juſt the ſame though the party flain had been an utter | 
ftranger- and had taken no part on either ſide, but had 
come with a friendly intention towards both, and to ac- 
commodate matters between them. 

It is true, here might be no ſpecial malice againſt the 
party ſlain, nor deliberate intention to hurt him; but if 
the fact was committed in proſecution of the original pur- 
poſe which was unlawful, the whole party will be involved 
in the guilt of him who gave the blow. For in combina- 
tions of this kind the mortal ſtroke, though given by one 
of the party, is conſidered in the eye of the law, and of > 1 
ſound reaſon too, as given by every individual preſent and | i 
2betting. The perſon actually giving the ſtroke is no 8 
1 than the hand or inſtrument by which the others | 

rike 

And therefore where the indictment chargeth, that A. Hale 437 463 
gave the mortal ſtroke, and that B. and C. were preſent prin n 
aiding and abetting; if it cometh out in evidence, that 
B. was the perſon that gave the ſtroke, and that A and C. 
were preſent aiding and abetting, they may be all found 
guilty of murder or manſlaughter at common-law, as 
_ circumſtances may vary the caſe. The identity of the 
perſon ſuppoſed to have given the ſtroke is but a circum- 
ſtance, and, in this caſe, a very immaterial one ; the 
firoke of one is in conſideration of law the ſtroke of all. 

But in a proſecution on the ſtatute of ſtabbing it is other- 
viſe for a reaſon I have already given. r. zor. 


Kier. 2. L bave, by way of caution, ſuppoſed, that Sea.7. "| 

the murder was conimitted in proſecution of ſome unlawful » 
purpoſe, ſome common deſign, in which the combining 
parties were united, and for the effeQing whereof they 
* aſſerabled. For vvleſs this * appear, though the 
| perſon 


£352 


oy 5 1 2 
the deceaſed ind taken the opportunity which the 5 


Kel. 111. 


be n AY m. 


* Pexſon Ging the mortal blow: may himſelf. be * of 
murder, (he may. poſlibly have conceived malice. aga 


ſion of à crowd or- darkneſs of the night afford to execute 
his private revenge, ) he, I ſay, may be guilty of murder, 
or, if it were upon a ſudden quarrel, of manſlaughter; 


and yet the others who came together for a different Axl 


poſe. will. not be involved in his guilt: . And therefore in 
Plummer's cafe this circumſtance not being. found. by the 
ſpecial. verdict, nor any other fact found from which the 
court could with certainty draw the concluſion, that the 


gun was diſcharged in proſecution of the deſign in which 


the gang was united, Plummer was diſchargetdt. 
In that caſe the verdict ſtated, that Plummer on & ac- 


complices were aſſembled in order to tranſport wool of the 


growth of England, to. France contrary to the ſtatute; that 


an officer of the crown duly authorized for that purpoſe 
met and oppoſed them, and that, during the ſcuffle which 


enſued, a gun was diſcharged by one of the offenders, and 
John Herding one of the ſame gang was killed.” The queſ- 
tion was, whether Plummer and the reſt of his. party. were 


guilty of this murder. 


It was agreed by the court, 1ſt, That had the King 8 
officer or any of his aſſiſtants heen killed by the ſhot, it 


=: 00 would have been murder in all the gang. ad, That had 


the gun was diſcharged in proſecution of the pur poſe v7 for 


it appeared, that the ſhot was levelled at the officer or any 
of his aſſiſtants, this; likewiſe. would have . amounted to 


' murder in the whole gang, though, an accomplice bf their 

own happened to be killed; for the malice egreditur per- 

enam. But this fact not having been certainly found, the 
Priſoner was diſcharged.,., . 


I rake it, that the point, on which the caſe tunnel was 
this, it did not appear, from any of the facts found, - that 


which the party was aſſembled. But had it been poſitively 


found, that it was diſeharged againſt the officer of his aſ- 


. 


Gian; the court upon this finding might, without in- 
5 eroaching on the province of the jury, have preſumed, 
that it was diſcharged in proſecution of their original pur- 
| poſe.” 4 588 ſo. cxrcumitgnced, res ipſa os RED HE © 


4. beat 


or Anki . E 
A4. beating a cnſtabis in the execution of ki ede 3 Chap. 7 
but, company interpoſing; they webe parted and he de- Viss. Tracy. | 

ſiſted. B., a friend of A., ruſhed ſuddenby in and t6ok 

up the quarrel, and fel} upon the conſtable; who, in the 

ſtruggle, was killed, A. having not been af all engaged after 
they were parted. It was holden by Holt and Rokeby- at 
ord affizes murder in B., but that A was ＋ 
For it did not appear, that I. and B. had prev ioufly 
upon offering any violence to the conſtable," or to ob — 
him in the execution of his office. The murder was not 


committed in W 10 _— unlawful combination 


between them. 

Three ſoldiers * went be her to fob, an orchard two 

a -tree, and t i at the gate with 

yet hh jo his hand; The owner's ſon NN. 
collared the matr at the gate and aſked him what — 
he bad there, and thereupon the ſoldier tabbed him. It 
was ruled by Hol to be murder in him; but that thoſe 
on the tree were innocent: They came to eonimit 4 * 
inconſiderable treſpaſs, and the man was killed u 
ſudden affray without their kiiowledge. - l . 
44 ſaid he, have been otherwiſe, if they (had all come 
« thither ith A general reſolution againſt all oppoſers." 

This circumſtance, I think, would have: ſhewn, that 
the murder was committed in profeeution of theit original 
. purpoſe. . Bot that not appearitg to bave been the. caſe; ; 
thoſe on the tree were to be cottfidered as mere treſpaſſers. 
Their offence could not be edu "ou that of din obe | 


eee the nber. 
Bias. 8. Po a betelarien eld alF ops v3 =_— 
whether ſuch reſolution | appeareth. upon evidence o have , I | 


beet aQually; «nd explicitly entered into by the coafede- = 
rates, or may be reaſonably collected from their numbers 
arms, g beha viour at or before the ſcene of action,. —_ 
ſuch relolutions ſo proved have always been Eonfidered as - | 
ſtrong ingredients in caſes of this kind. And in cafes of 

bn committed i in e of chem, 8 * 


. Lent affities Gy M89, Den and Chap 


1 Hale 637. 


« * ” = ; a* * % 
WES 


| base ohms ö 
ſon e ſenſe of the law, | when de sd 


„ l been committed, hath been involved in the guilt of | 
him that gave the mortal blow. ; 


on end of 


Pudſey + reported by Crompton and cited by Hale turned 
upon this point. The offences they reſpeQively flood 


with-as principals were committed far out of their. 
ſighe and hearing; and yet both werd holden to be pre- 
ſent. It was ſt Rent that, at the inſtant the fadts were 


committed, they were of the ſame party and upon the 
ſame purſuit, | and under the ſame engagement and expec- 
tation of mutual defence and .- oak with owe who did i 


the facts. 372 
But A. B. and C. re daß together. nh; intention to 


rob on the highway. C. taketh-an opportunity to quit 


company, turneth into another road, and never join 
eth A. and B. aſterwards. They upon the fame dy com- 


mit a robbery. - C. will not be conſidered as an accom- 
_ pl in this fad. © Poſſibly he. repented of the engage - 


ment, at leaſt he did not purſue it; nor was there at the 
time the fact was committed any engagement or reaſon- 


Pe abel him of ne: ce er 3 Tour as . 


2 


to fag TV "x 


je nes 9. With! 1 " debe of this kind, 
where the whole party may be involved in the guilt of 


one or more, J have already ſuppoſed, that ſuch aſſemblies 


8 


were fotmed for carrying fome common purpoſe, wnlawfu! 
f itſelf, into execution. For if the original intention was 
ul and proſecuted by la ful means, and oppoſition is 


4 boa by others, and one of the oppoſing party is killed 


in the ſtruggle; in that caſe the perſon actually killing 


may be guilty of murder or manſlaughter, as circumflan- 


1 ces may vary the caſe : but the perſons engaged with him 


will not be involved in his guilt, unleſt they actual aided 


or. abetted. kim in the: fast; for they aſſembled for another 
purpoſe, -.2vhich war: lawful, and conſequently the guilt 


e eren * Mains cannot, » by << fiction of 


le 4 a. b. 1 11. U 
4 hk. We caſe di EE ES ed. e my 


18 law, 


Oo ACCOMPLICES. 


| law; 'Þ be e he. pa oak; een thete” original inten- Chap, 1 


4 # T4 wi «© 
» #47 


3, aj 2 


Bar. 10. 1 vil! now N b point fall-8:8, 10, 


ing naturally under this head touching WE and —_ 
127 * at the fact. 

It is admitted and cannot be denied, that theſe: dns - 
are, to ſome purpoſes, conſidered as principals in the felo- 
ny, but principals. in the ſecond degree. Whether to all 
purpoſes and in all caſes they are ſo conſidered deſerveth 

4.0 farther i inquiry, Tart 
For with regard to new felonies cd by ſtatutes 
| which take away clergy from-thoſe- who ſhall be guilty in 
ſuch manner and under. ſuch circumſtances as are therein 
| particularly ſet forth, without expreſs mention of giders 

and abettors or any words which manifeſtly extend to them, @ 
whether mere aiders and abettors ſhall likewiſe ig the con- 
firuQion of ſuch ſtatutes be ouſted, is a point which, [ 
_ conceive, deſerveth great conſideration. . And the queſ- 
tion, I conceive, will turn, not barely upon any general 
rules of law touching aiders and abettors, but upon the 
ſpecial penning of the ſeveral ſtatutes, and the rules of 
law which enter into the conſtruction af them. 
Cuſes without number may be cited to ſhew in general, 
how extremely tender the judges have been in the con- 
ſtruction of ſtatutes which take away clergy ;- ſometimes 
even to a degree of ſeru Vo" excuſable om in due | 
of life. R 
will confine myſelf 10 4 few, which 1 take to 1 more 
appoſite to the preſent queſtion, in order to ſhew, how, 
with regard to the allowance or non-allowance of clergy, they 
— carefully diſtinguiſhed between the cafes of principals 
the firſt and ſecond. degrees, the gQual perpetrators _ | 
mere aiders and abettors. - 


In the caſe of the King againſt Page and Harwood TE Aleyn 43. 
on the ſtatutes of ſtabbing, which enaQeth, © That every © Stiles . 


<< perſon which ſhall ſtab or thruſt,” —theſe defendants 
were preſent aiding and abetting a third perſon not named» 
by the reporters, who in fact did make the thruſt and was 
denied his clergy. But the defendants, though agreed to 
* 8 principals in manſlaughter | at common-law, 

* INS . 


7 


2336 DISCOURSE H. 
5 * 1 were adivinted. to their clergy.” Fer, faith the report, 
3 der in judgment of law every one preſent and aiding. 
yet in the conſtruction of this ſtatute which 
1 it all be extended only to ſuch as really and 
actual made the ; not te thiſo who. i in NF 5 
law only may nf can to make it. 
. This caſe is cited with approbation by Hal and by Hat, 
. pple mares gu yet denied tobe law*.. {eo 
The fame. rale of confiruttion prevailed. in the caſe of 
| Evans and Finck upon the ſtatute of the 39 El. c. 15. 
againſt robbery in dwelling- houſes t. 7 both put up 
2 ladder agginſt the chamber-window, Evans opened the 
window, got into the chamber and fiole 40k Finch ſtood _ 
an the ladder in the view-of Evans, ſaw-him-in the cham- _ 
1 her, affifted in the robbery, and had a ſhare of the booty, 
=_— . N 4 (prot and — 
Þ though plainly a principal preſent a N 
9 bis clergy, and Evans had j of death. 
1 Hale 8325, For, ſaith Hale, aſter reciting this caſe, 1 be 1 
828, $37- lealing in the houſe. And W he that ſtealeth or 


. to the fealing being aut of the havſe i not..ouſted of 
Dis cler 2 


Thus the jauifdapdunith regard to this ature, * to 
* 6 E. VI. c. 9. againſt an offence of the like kind, till 


AH „% 34 U. & M. 2 e nag 

. 1 The ſans cle. of conſty did always » govern: and 

= - doth to this day govern int e caſe of larceny clam es ſecre- 
©. 4. #-@ perfond, upon the ſtatute of the 8th of Ez. The per- 


ſon who actually picketh the pocket is oufted, not he who 
is preſent aiding and abetting, though without ſome ac- 
co mplice read at hand to take off the booty this ſort of 
1 Hale 529, theft feldom ſueceedeth. Fer, fanh may Jawa Tr _ 
| be taken literally. 
Iwill now apply theſe enſes, which, 1 think; this hi- 
* - therio food the teſt and criticiſm: of all ſucceeding times, 
cd.q the preſent queſtion. Fage and Harwood were undoubt- 
Wd en We in 1 1 thruſt, made 12 
q ny t ey 
3 FIG Hale 468 nee blend, 8 he caſe of the 
—_ apioh ler reported Salk. 542. Far. 129. 2 Lad Raym. 
; + Cro: Car, 473. cited . 7 Holt, in Whifller' s caſe. 


him 


or ACCOM PLIC = 


him who was denied this clergy, was W of law Chap. 1. 


Fincũ was like- 


made by every man preſent and abetting. 
wiſe a principal in the robbery, the 


entry 
conſtruction of law the entry of Fiel. It is ſo holden 


every day in the caſe of burglary at common-law, where 


an actual entry of ſome kind or "vibes is equally neceſſary. 
' Why therefore did not a conſtructive thruſt in one caſe, 


and a conſtructive entry in the other, opefate ſo far as to 
-ouſkthe nccomplices preſent and abetting of clergy ? The 
reaſons plain and hath been already hinted at, the judges 


were upon the conſtruc᷑tion of ſtatutes very penal, which 


vere to be taken literally aud ſtrictly; aiders and abettors 


are not named or deſcribed, and therefore could _ As 
br e e wanne within the tes. | 


of Evans was in 


357 3 


Ser. 14. Tbe evaſtraftien- which bac han 0g | 


| ſtantly put upon the ſtatutes ouſting clergy in murder, 
robbery, rape, and burglary hath been different. Aiders 


and abettors prefent have been oye cuts, and, I ad- 


mir, they ought to be ſo. 


- 'The ſame conſtruQtion hath been put upoti the bine 5 


avuinſt 


buggery. | 
But theſe ' caſes widely differ from - thoſe I tides cited. N 
In' thoſe aiders and abettors are not once named; nor are 
they teſeribed by any terms importing that the tegiſlature mm 
6 o - bag In the others, the legiſlature hath 
made uſe of terms which, at the time of making the acts 


1 long before, were well known to include them. 


„No perſon,” ſaith the act of E. VI., „“ that hath 1 E. 6. e. 12, 
been or ſhall be cenvitrad of murder of maliceprepenſed 5 aq 1 


or of robbing any perſon in or near the highway . 


„% hall be admitted to have the benefit of clergy.” 


1 faith the ſtatute of Exz, any perſon ſhall a8 Blix. ©: 2; 


cc fortune to commit any felonidus rape, faviſhmzent, or 


4. * 

<< without" benefit of clergy.“ 
By theſe ſtatutes cle 

Ei deſcribed by technical terms of well- -known, 


— murder, *. rope, and burglary. 


W e eee e This | 


ary and to be found guilty-——he ſhall ſulfer death _ 
is taken away from the ſeveral 


0 N 


359 DISCOURSE WM. _ 
ch,. This ebſervation' may poſſibly: be thought a hitile too 
| | hs: and critical. - But, critical as it may appear to com- 
mon readers, it hath been countenanced' by great autho- 
| ' I; rity;;* and Rath always bad great weight in lace 
. touching the allowanes or non- allowance of clergy. x. 
=. One inſtance of this legal nicety, if it muſt be ſo called, 
j be > [ will mention; the reader's: own: obſervation: thath, T 1 
doubt not, furniſhed him with more. he ſtatutes 
Which take away clergy from perſons conuiᷓed of the of- 
fences which are the objects of them are well known not 
to have extended to perſons outlawed, ſtanding mute, chal- 
=: lenging peremptorily. above the legal number, or not an- 
— directly to the charge. This great defe@;/owing 
4 do mere overſight! or inaccuracy! of expreſſion,/'-the judges 
have never attempted to cure; but the legiſlature hath, by 
. - . . manyſubſeQuentaQs, which need not be particularly cited, 
—_ . interpoſed and applied the proper remedy. 7. 
And if a ſtatute hath happened to uſe the words NS. 
* A yERpICT, the caſe pf / a. confeſſion hath likewiſe 
| been conſidered as caſus omiſſus. For ſtatutes taking away 
- clergy muſt, ſay all the books, in the conſtruction of them 
be literally — ſtrictly purſued. On the other hand, 
vhere the ſtatute taketh awa clergy- from the OFFENCE 
. generally avithout other circumſtance, it is taken away from 
the offender under every gene in which his caſe 
0 "RE be conſidered. err 
But this point vill ot reſk hebe. For let meaſk,: who 
are declared-to be the objects of theſe acts? Perſpns con 
. - - - . *vifled of murder, robbery, rape, or burglary. And who 
LE : at the time theſe ſtatutes were made were liable to be con- 
viged as principals in thoſe offences, and were univerſally 1 
1 to be ſo? Undoubtedly / aiders and abettors preſent. 
Oonſequentſy they fall ws: the letter of the 10 10 
. quſt be the qbjects of them. 
So with regard to clergy in the ave buggery, it in 
taken from the offence under a term of certain well-known 
28H. vin. e. 6. import and from all perſons offending therein.” Fbraſ- 
— 8 44 5” 6 10 as there is no ſufficietit and condigu puniſhment 
Fa for the deteſſabſe * buggery with mank ind ar beaſt, 


= - See Lord Holt's ſar in Whifler's caſe cited before, as 
reported by Lord * and 9 | 
e 


% 4 
7 5 


1 


OF ACCOMPLICES: 


„ «Beit enaQed, that the ſanę offence ſhall from henceforth Chap 1. 


e be adjudged felony ;.. and that no perſon offending in 
„ any ſuch offence ſhall be admitted to his clergy.” Theſe | 

words, offending in ſuch ofſence, are large enough to include 
the. caſe. of every perſon preſent and aſſiſting: at ſuch 4 
ſcene of deteſtable lewdneſs ; and probably were choſen by 
the legiſlature for that purpoſe, as the word perſon was, in 


Lord Coke's opinion, in order that ow LI cates in 3 loft. 59. 


that offence might be included. 


14 


oP = 12. I have Adly TA that, according to Seat. 12, 
our oldeſt writers, aiders and abettors preſent were conſi- P. 347» 348- 


dered not as principals, but as acceflaries at the fact; and 


have endeavoured to account for the introduction of the 


rule as it is now ſettled, and that they are all principals. 
The ſole. motive to this alteration ſeemeth to me to 
5 b been, that aiders and ahettots preſent might be 
brought to their trials while the fact was recent and moſt 
_ capable of proof, though the actual immediate perpetrators 
ſhould not be then ameſnable. And I am greatly ſtrength- 
ened in this opinion hy what is diſcloſed in the caſeg al 
ready cited to this point ſrom the year- books, and thoſe 
added underneath* whergin this matter came under con- 
ſideration. The perſons who gave the mortal wounds, 
(for they were all caſes of murder,) were fied from juſtice 
and only the perſons preſent and abetting ameſnable ; = 
Probably in the other caſes the fact might be ſo, thopgh 
the reporters are ſilent as to that circumſtance. | 
For I gm very clear, that the diſtinctiog bete een princi- 
pals and acceſſarjes of any kind did not, at the time * 
preſent, rule was eſtabliſhed, affect the life of the par 


upon a conviction; 5 fince, as I haye elſewhere 1 all P. 30% 


were at that time alike liable to ſuffer death, from the 
principal in the firſt degree, to the acceſſary in the 1 4 
unleſs the privilege of clergy, which in «thoſe days was 
founded ſolely on the clerical funQion or capacity of the 
delinquent, interpoſed. _ 

But in the conſtruQtion of ſtatutes which take away 
e ahe queſtion af preſent whether principal or acceſ- 


LT III. 44. . 2: F. W. 51. a. 14 a. VII. 18. a. 
II. 19, . | = | 


360 
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Page and N and the bthers before cited. © The 
_ Judges admitted the rule, that all preſent and abet 
Principals, in its due latitude ; but did not ert 
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- ſary, in a matter of extreme coaſequenee to the priſoner ; 
it ig lite or death to him. And had a departure from that 
 anvient rule fo far affected the priſoner's liſe upon a con- 


viction, I em perſuaded the judges would fill have ad 
hered to it, notwithſtanding the | inconveniences 1 have 
mentioned ; till the legiſlature ſhould have thought proper 


0 interpole:and/ provide « remedy. . 


This obſervation 'masy--pailitly ferve 10 deteriins- the 


extent of the preſent rule, und at the ſame time to evince 


the wiſdom and equity of the, reſolutions in the caſe of 


Ning are 
| en , in 
all its poſſibly comſaguencos, to the queſtion tovehing the al- 
lowange or nom allowance of clergy, a queſtion which | 
did not exiſt, nor could poſſibly be in contemplatidn, in 


te gh e itt the time ths rl was tar 
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Stor. 1. HAVE already obſerved, that the dence of 


the acceſſary though different from that of 


the principal, is yet in judgment of law connekted with 


it and cannot ſubſiſt without it; and that, in conſequence 


of this connection, the acceſſary ſhall not, withivt His own 
conſent, be brought to trial till the guilt of the principal is 


legally aſcertained by the conviction or outlawry of kim, 


"= 


unless they are tried together; and that in this caſe the 


jury ſhall'be Charged to inquire firſt of the principal ; 
and if they are ſatisfied of his guilt, then of the acceſſa» 
ry 3 but that if the principal be not guilty,” both mul} be 


hefe rules are plain and univerſally acknowledged, and 


ire no farthes proof or illuſtration. 


8 "The old books carry theſe rules much farther than the 
5 law in its preſent ſtate will admit of. For if a man had 
been indicted as acceſſary in the ſame” felony to ſeveral 


_ 


or ACCOMPLICES, 


| aries." were convicted and attainted ; but that point 
225 long been otherwiſe ſettled. For, as the law no 


perſans, he could not have been arraigned till all the Chap. U. 


ftandeth, if a man be indifted as ncceſſary to two * 


more, and-ihe jury bud him acceſſary 10 oe, it is a good | 
 vefdit, and judgment may paſs upon him. 


40 ben us acceſſary_ to ſuch of the principals who ure 
convicted; and if he be found guilty as acreſſary tc 
them er any of nem, judgment ſhall paſs upon fim? 
But, on the other hand, if he be acquitted, that acquit- 
tal will not diſcharge, him as acceſlary to the others. 
And when they come in and are convicted and attaint- 
ed, or if Judgment of outlawry paſſeth againſt them, he 
may be /arrai de novo as aceeſſary likewiſe to them; 
_ « Thowgh,” ſaith Hale, «jt be the ſafer courſe to reſpite | 
«the arraignment of He e till all « ie of a 
« outlawed.” 

This caution he e to ground on the rigoar er 
the common-law in the caſe of an appeal. But in his 
ad vol. he diſtinguiſheth between that method of proſe- p 
eution and an indictment. In the former the appellant ' 
was obliged to prove the defendant acceſſary to all the 
principals, in manner ar he had counted againſt him. But 
iz the caſe of an indidtment, that method of proſecution 
being at the ſuit of the Crown, he thinketh it ſafficiem, 
that he be found acceſſary to any of the'principals. And 

to this purpoſe he citeth the authority I have juſt cited 
. Coke. He was plainly of 55 ſame opimion when 
he compiled his ſummary, 

Ihave already ſaid, that notwithſtanding the connection 75 
bew principals and acceſſaries, yet in conſideration of 
law their offences are quite different. And ſor that rea- 


therefore the court in their diſcretion may ar- x Hale 624. 


ſon, I preſume,” it is, "that i A. be indicted as principal 1 Hale 62g, 


and B. as acceſlary, and both are acquitted, yet B. may be 
indictecd as principal in the ſame offence, and his former 


acquittal is n bar. On the other hand, it ſeemeth to be (, n. 80 
agreed, upon what grounds I know not, that if A. be in- + Hale 244. - 


diced as princi 
indicted as — before the fast. For,” ſay ſome, it 


ipal and acquitted, he cannot be afterwards * TOvk: 373.) 


e fubfnce te fame ie Others, «if {evan nne 


citeth 


* 


: 


PB, 


_ © ſeſſion ? In the place where: dogs licked the blood of 
. : , ©. Nabath; ſhall dogs lick thy blood, even thine.” | 


5 IS OUR SE IN. 


| Chap, n. : 2 citeth to the offence, he ir hu Wong guiltyof | 


J ol ons to £5104 0g "of 


22 tree-:-Tnichedightief God! ile, 
.19. was the actual murderer of Naboth.' . Haſt THov, faith 


God to him by the «© killed and alſo taken Poſ- 


in 


the caſe of Ur iall, God, by Air prophet, ith to 


Sam. x xi. . David, Tuo haſt killed Uriah the Hittite with the 
* ſword, —and uu him with the ſword of the childrea 


. 85, 26. 


ed as principal cannot be convicted upon evidence t 
ing barely to prove him to have been an acceſſary 5 
| the fact, which 1 think muſt be admitted, I do not ſee 

(See the caſe af how, an acquittal upon one indictment could be a bat to 


8 Tres Mar ns to =y ny * n n ret have 


Burt in ib cl true in fe, Kk By no means. For 
in Ihe eye ef the law the offences of pfinci ac- 
ceſlary Jpecifically differ, and fall under a qui ; different 
conſideration. The point in the caſe reported by Kelyng, 


which was of an äcceſſary after the fact, was at length 
_ #fettled upon ſound principles of law and reaſon. But the 

reaſoning upon that caſe founded on a diſtinction between 
_ *what-preceged. or was ſubſequent to the fact is, I con- 
fes, too Tefined: for my comprehenſion-z and probably 
will continue fo, till I can remove ancient land- marks, 
and forget the legal diſtinction between principals: and 
acceſſaries, and every principle of law ſoundeq on ĩt. For 


if the offences of the principal and. acceſſary do, in conſi- 
deration of law, ſpecifically differ; and if a perſon indi- 


\ 9 ſecond for an offence ſpecifically different from it. In 
788.) the caſe L bent e- „e n wby therefore i in the 
©, ſecond?” Is - 
7 This Lafer as a Joubs of ſon own, » , which in fubmit- 
5 ted to the opinion of the learned... „ 
b r 
Set. 2 3 2. There were at W e der FI ** 


rules touching the connection between principals and ac- 


| er ver ceſſaries, hot, I doubt, perfectly well founded. For if the 
Principal too mute of malice, or challenged perempto- 


rily above the legal number of jurors, or refuſed. to an- 


Veen 4 


- 


of Accor lens. 


been founded in the ſame natural juſtice ot ſound « 497i 
as thoſe I firſt mentioned. 
elt would, I think, have been extremely difficult for * 
common underſtanding, unpractiſed in artificial reaſoning, 


to have diſcovered, that the mere obſtinacy of one incor- | 


rigible ;offender, an obſtinaey too that expoſeth him to 
the ſevereſt capital puniſhment the law-knoweth of, ſhould, ' 
by appointment of the ſame law, ſtop the courſe of be 
tice againſt another. That. the acceſſary, who frequently 
is the leader, contriver, and real principal in the villainy, 
ſhould be permit&d to bid defiance to the juſtice; of the 
kingdom 3 merely becauſe the. inſtrument employed: by 
him cannot be prevailed upon to deny the charge; and 
put himſelf upon 'a legal trial. And yet this was the 


caſe with regard to ſelony till the ſtatute of the 1ſt of See 1 Aa. 
Queen Anne interpoſed and provided a remedy. 2 © 
With great ſubmiſſion to the wiſdom of ſuperiors; I 


think the remedy in this caſe might have — carried 


ſomething farther. The miſchief at that time in contem- 
plation was, that, the principal not having been convicted 


or attainted, no trial could be had in order to the con- 
viction of the acceſſary. This miſchief the ſtatute hath 


provided for. But had it enacted, at the ſame time, that 


n theſe caſes the charge [againſt the principal] ſhould be 


WE taken pro cunfeſſo; and that the like judgment ſhould paſs 


upon the defendant as upon a felon convict by verdict or 


* 


. 
been put upon bis trial, berauſe, ſay the books, the pri Capi 


-cipal War not attainted.” "Theſe rules ſeem not to have 


2 
2 
»h . : 4 


*confeſſion, in that caſe the remedy, beſides meeting effec- — | 


tually with that ſingle miſchief, would have been better © * 


adapted to the caſe conſidered in every other light 


In all caſes of high treaſon, if the defendant ffandeth 


mute of malice, or refuſeth to anſwer directly to the in- 
dictment, this: amounteth to a conviction; and © accord- 
ingly judgment, as in caſes of high treaſon, i is given. gy 
this judgment induceth a corruption of blood, and a 
the forfeitures and diſabilities conſequent upon it. 5 


hath not, that I know of, been complained of as any hard- 


ſhip — the nn: nor can it- 0 ee in that 
. 

1 90 By 11, ww m. 4. . . 6. ts like pron i made i in 

the 8 provided 10 * that act. | 
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ww... - DISCOURSE m. 
| Chap. n. - light: For it is nothing more than a legal preſumption in 
_ -* advancement-'of juſtice, t | the clurge, which: the eri. n 
inal ani} act dow, We into 4 e e ol e 


d in truth. te 

But I find 1 am en, getting out of my ſphere, «a d 

| therefore 1 will not enlarge. - t 

_ „ he enbes of admitting the principal to ae t 
Lb cim u pe don aſter eon viction and before attainder, 5 


are likewiſe Ferie for by the ſtatute I laſt cited. 'Tte Ml 4 
i | - accellary may be brought to-juſtice notwithſtanding the 
IF 5 principal hath been ſo dealt with. And very proper waz 
_— a. | this proviſion, For, in the ſeale of found ſenſe and ſub. - 
=_ . Rantial juſtice," the only queſtions in which the 
can have any concern, in common sv the: principal,” ut, 
whether the felony was committed, and committed by 
TER the principal. Theſe facts the conviction of the 3 
bath eftablimed With certainty, at Jafhiſufficient to put'the 
c cñꝗʒzſany to his a˙er. And therefore in what manner the 
priscipal may have been treated after his conviction ſeem- 
eth to me to be a matter perfectly foreign to the queſtion, 
whether or when the acceſſaryiſhall be brought upon his 
trial; whatever nations of congruity and proportion in 
point of puniſhment, founded in the rr em 
| . . may _ been formerly entertained, 


Seft. 3. Ster 3. At a W among the. Baron upon 
1, then er M Dani and others before reported, a gene- 
| ral queſtion was moved how far and in what caſes: the 

M accellary' may avail himſelf of the inſufficiency oft the 

-'* evidence in point of fact, or of the incompetency of 
5 witneſſes in point of law, produced againſt the principal; 
pi and in what caſes he may de let in tu ſhew, that the facts 
| charged and proved againſt the principal do not in judg- 

0 ment of law amount to felony. There was in that caſe 

Tz no ocunſion to enter far into theſe queſtions ; ſince the 
facts, ypon which the point of law then under conſidera- 
neceſſarily turn, were all found by the ſpeci 

/ ven, The general queſtion was therefore waved. 

„„ Howeter, I will now ſubmit to conſideration a fow 

IP 1 be of mn have TOON to me 9 it. 1 
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o &CCOMPLICEKS. _ 
I ahe'principet and acceltary ' are joined in one dd Chap. Ty 
ment and tried together, which I conceive to be the moſt 2 5 vi. 
eligible courſe where both are ameſnable, there is no toom 3 
to doubt whether the acceffary may not enter into the full 
defence af tho prinejpatz and bays himſelf of every mat- | 
ter of fact and every point of law tending to Ais acquit- 
ul. For the accefſary is in this caſe to be confideredjas 
. payficeps It 177, and this fort of defence neceſlarily and 
* direRtly tendeth to his own acquittal, © © 
This is to plain to admit of "farther enlar 
When the aeceſſary is 'brought to his trial after the 
conviction of the principal it is not neoeſſary to enter into 
z detail of the evidence, on Which the conviction was | 
founded. Nor doth theindiQtment 3 aver, that the principal | 
was in fact guilty. It is ſufficient if it reciteth with pro- 
per certainty the record of the conviction. This is evi- | 
dence againft the accefſary ſufficient to put him upon his my 
defence. For it is founded on a legal preſamption, that 
every thing io the former proceeding was rightly and 
properly tranſacted . But a preſumption of this Kind muſt, 
} conceive, give way to facts manifeſtly and clearly pro- 
ved. As againſt the acceſſary the convittion * of the 
principal wi not = r it is as to him res inter 
los atta. 
And therefore FT it ſhalt come out in evidence pb the 
isl of the acceſlary, as it ſometimes hath and frequently (It ſometimes 
may, that the offence of which the principal was con- doth. See Ld. 
"i vided did not amount to felony in him, or not to that * 
peeiss of felony with which he was charged, the acceſj— 1 
ay may avail himſelf of this, and ought do be acquitted. . 
This was the caſe of M Daniel and others lately cited. ' 
The youths who were convicted of the robbery, being to- | 
tally ignorant of the conſpiracy: mentioned in the report 
of that eaſe, took no advantage of it; and were convict- 
ed upon full Tegal evidence. But when the whole ſcene 
of vilainy” came” to be diſcloſed upon the trial of thoſe miſ- 
creants, they were diſcharged from that indictment upon 
this ſingle odjection, that the offence of the principals did 
hot, in the eye of the law amount to robbery. 
IE this opinion. was well founded. in. point of law, and 
Gall ſtand the 1 of ſatute times, 5 * think it will, 
ET „ D's; bw. 47:5 4 75 Wy F 
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oy n . Ui. IF 
Chap LE toe every: other perſon in the like 3 mays upon this 
trial, avail himſelf oh and vill de e 0 n 
l acquittal. 2 
> 5 I Will by way of illuſtration t 8 . A is h. 
diQed for ſtealing a quantity of Jive fiſh- the property of 
3. A. pleadeth guilty upon his arraignment, is imme- 
| digely barge in the hand, and diſcharged. - At the next 
: C. ia indicted as an acceſſary to A. in this felouy. 
after the fad, as the receiver knowingly. A. is producel 
as a witneſs againſt hien, and, in the courſe of his evi. 
denco, proveth, that the fiſh were taken in a river of which 
B. had the ſole and ſeparate fiſhery, or- in a large pond. 
upon the waſte of B. Might not C. had he been ſo advi- 
fed, have infiſled, that the fiſh eing at their natural li- 
berty B. had no fixed property in in them; and conſequently | 
that. the taking of them in that ſtate could amount to 50 
more than a bar@treſpaſs ? Undoubtedly he might“. 
Or et me ſuppoſe, that the principal is erroneouſly at. 
_—__  .._. tainted, and thereupon the acceſlary is brought 40 his trial, 
1 Hale 626. convicted and attainted. The attainder of the principal 
is afterwards ge yerſed for et ror. This reverſeth the at- : 
2 R. Ut, 21, tainder- of the acceflary. It is true it hath been holden, 
N that the acceſſary cannot take advantage of the error by 
Vu y of plea; he cannot aver againſt the record of the 
attainder while it ſtandeth unreverſed. But Brooke, per- 
haps the moſt. judicious of all the abridgers, after citing. | 
Bro. "Car. t the caſe, addeth, Jude tamen debet habere diſcretionem & 
© equitatem. The acceſſary ought to have had a reaſonable 
time to procure, if poſlible, a reverſal of the attaindegz as 
| where à priſoner pleadeth a charter-pardon; which upon 
: 3 appeareth not to reach his caſe, the court, 
: _ preſuming+that they Crown intended an effeFual pardon, 
will give him a _ceafonable time to obtain one. "4 
How far the. acceſſary can avail himſelf in point o 
fa& by ſhewing that the principal was totally innocent is 
2 e of more er. and ſhould be handled with 


„ Hole, it is true, doth in bis Summary ſay, Hom coking fiſh 
r Hate $11. in a trunk, net, or ford is ſelony. But in the. work be intended 
e - for publication he is expreſs, that larceny cannot be committed 
of fiſh in a river or pond, ** Tf,” faith he afterwards in the ſame 
ge, in a trunk or net, larceny may be committed of them“ 
te to this point Oven 20. and g Geo. I. c. 22. which maketh 
it TAP? under * ſpecial circumſtances, to ſteal fiſh in a pond. 
N en 
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„ 2COMPLICES: 


t caution ; begauſe facts, for the moſt part, end 
ger de the credit of witneſſes; and when the ſtrength "Mg 


hinge of a cauſe happeneth to 995 diſeloſed, as it may be by 


one trial, daily experience convinceth, that witneſſes for 
very bad purpoſes may be too eaſily procured. I wilt 
h i before I offer my own opinion cite one or two 
authorities, which, in my apprehenſion, are ſtrong in 
favour. of the acceſſary upon zbe foot of the mere Innocence” 


of the principal. 


J obſerved before, that the lber may, if be chooſe b. 343. 


it, be brought to his trial before the conviction or attain- 


der of the principal. But in caſe he be convicted, „It 
- © ſeems, ſaith Hale, neceſſary to reſpite judgment till i Hale 623: | 
« the principal be convicted and attainted; for if the 
« principal de after acquitted, that conviQtion of the 
4 eee =p nulled, and no , e to be 


given againſt him.“ 


7 he principal is outlived, mr en the . . 


fary. i is tried, convicted, and executed. The principal 


afterwards cometh in, reverſeth the outlawry and pleadeth 


over to the felony, and upon trial is acquitted. This, 


ſaith Cote, reverſeth the attainder of the acceſſary. 3 Co. 119. 
I have already premiſed, that in order to convict the ac- P. 365. 


ceſſary it is not neceſſary to enter into the detail of the 


evidence upon which the principal was convicted; and | 


ve offered ſome reaſona for my opinion. Another 


| weighty reaſon occurreth,” whith it will be ſufficient juſt 


to mention. [The witneſſes againſt the principal may be 


dend, or not to be found, when the acceſſary is brought 


upon his trial; eſpecially STEP A "REY 9 ne 


the trials. © | 
But ſtill if it fhall manifeſtly appear in the u of | 

the acceſſacy”s trial, that in point of fact, (the point of. 

law where the legal preſumption. is equa 1 ſtrong againſt 

the acceſſary I have already ſpoken to, ) i 

appear, that the principal was innocent, common juſtice 


ſeemeth to require, that the acceſſary ſhould be acquitted. 


A. is convicted upon circumſtantial evidence, ſtrong as that 


ſort of evidence can be, of the murder of B. C. is after- 


wards indicted as acceſſary to this murder; and it cometh 
Pins * the trial, by inconteſtable evidence, that. B. is 


ſtill 


* 


/ 


I ſay, ir ſhall 


Chap . F 


D1ISCOVUR: AF 
ill Lord Hals ſome where * 2 of 1 
kind, 8 convicted or acquitted? The caſe is too 


plain fo admit of 4 doubt. 1 to have been in 
faQ murdered, and that it ſhould come out in evidence, 
tn the | ſatisfaction of the court and jury, that the witneſſes 
againſt A. were miſtaken in his perſon, a caſe of this kind 
L have. known, that A. was nat nor could poſlibly have 


- been preſent at the murder. 


It muſt be admitted, dat Anere 4151 evidence lieth uns 


| 4 a great ind general prejudice, and ought to be heard 


with uncammon caution. Bat if it 4 ee e be ſaund · 
ed in truth, it is. the beſt negative evidence that can be 


- -: offered; it is really poſitive evidence, which in the nature 
bing neceſlarily implieth a negative. And in many 


caſes. it is the only evidence an innocent man can offer. 
What in the ch have put are a court and jury to do? 
Tf they are ſatisfied, upon this evidence, Hat A. wat imo - 
cent, natural juſtice and common rode will Rs what 
ha hed an bein ae G. 

| Theſe, it may be ſaid, are * caſes, and ſeldom 


happen in experience. / I conleſi they. are ſtrong, and for 


that very reaſon, ſince I am; upon à ſubject of ſome de- 


|  - licary; and Which ſhould be treated with great caution, I | 


| have made choice of tim. But if they prave, that in any 


Caſes whatfoever the legal preſumption 2gainſt the acce(- 


fary, founded an the convictiop oi the principal, may Ts 


repelled by contrary evideritie, they prove as much as I 


pedted from them. The rule is right, the difficulty will 
lie ia the application of it ta particular caſes: How far it 


is to be carried'to caſes probably not equally ſtrong, muſt, 


all circumſtance@ duly weighed and conſidered, be left to 
the prudencg, eircumſpe d ion, and abilities of the learned 


1 27 before hm the ſeveral caſes may ans to come 
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WIL La "now briefly: bellt ics fo 
things: ateeſſaries, - conſidered under the well 
ton diſtinction af 'acceſſaries before-andiafter the fact; 
 With-regard-t0-ncctflaries before; I can:add: very Jittle 
0 t math been already ſaid in the caſe of Tie. King 
A Daniel-and dthers-reportedi before. Sute I am, p. „„ 
it will. not become e to: repeat what was then offered. 

And therefore 1 refer the tender to that report, 1 te 

hens 9 which have 8 it. 


1 Much hath ww ſaid by writers 3 have Seck. Bs 
Bode before .me, ypon ,caſes where a perſon ſuppoſed to 
commit , felony at the inſtigation of. another: hath gone 
beyond the terms of ſueh infligation, or bath, in the'exe- 
eution, varied from them. If the principal | ptally and 
ſubſtantially varieth, if. being ſolicited to commit a felony | | I 
of one kind he wilfuly. and knowingly. committeth a felomy — . 
of another, ke will fand, ingle in that, offtrice, and the "4 
perſon ſoliciting will not involved in his guilt. For :Hale616 6175 
nie part it was no more than. a, fruitleſs ineffectual 
. The fact cannot with any propriety be ſaid © 
10 have been * under * influence. of that 5 
9 ws " #5 CO la 


n ” 


\ 


1 2. But if the duvet is 8 compligth see. 2. 

with the temptation, varying only in circumltance of time 
or place, or in the manner of execution, in theſe caſes 
the perſon ſoſiciting to the affence will, if abſent, be an 
| acceſlary before the fact, if preſent; a principal. For the 
ſubſtantia], the criminal part of the temptation, be it 
advice, command, or hire, is complied with. A. com- 
mandeth B. to murder C. by poiſon, H. doth it by a ſword, 
or other wespon, or by any other means. A. is acceſ- 
mM to n ä For the murder of C. was the 
n object 


= 


— 


* 


8 


* 
\ 


4 5 


— E Has: 
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* 
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3 . * By, he 1 Ly anſwerable. for them. No 


. .killG 


"Grape mL nt principally in his comemplton and that vel. 


: doe. 3. 80 ED the | EE PIR beyond the | 
terms of the 8 by in s the event the felony commit. 
ted war @ \ Df. . Ws ordered or ad. | 
. viſed, the perſon giving jg fog will be an 

 nccellary to that felony. A. upon ſome affront given 7 

vB. rt et bis ſervant to wayrlay oer Se bi 
- ſound beating; the ſervant doth, ſes: and, 1 Bein of & 
_ _— - Kus-accellasy to; this murder. 
„Ain to rob . be doch ab bim, and in ſo 4. 
either upon reſiſtunce made, or to concealithe fact, or 

- _— other motive: operating at the time of the rab 

ee nien zbim.:: 1 is acceſſary to this murder. 

: Or A,faliciteth' B. to hurn the houſe of C. be Goth zt; 

. flames taking hold af the houſe of D. that like- 

wiſe is burnt. A. is acceſſary to the burning of Ie Nr 


| Thele. caſes are all governed by obe and che · ſame prin 


4 The advice, ſolicitation, or orders in ſub 


i 


75 1 and were extremely flagitious on the part of 


'The events, though poſſibly falling out beyond his 

zoal intention, were in the ordinary courſe of things the 
. conſequences of what B. did under t influence, dud 
_ wat e inſligation. of A. "And therefore, in the e of 


a ks ** e 
1 2 4 _ 


be” NY It bak 3 that if 4: re 1 
37 abe Kilfeth D.; or aiming his blow at 

©. 1 2 him 14 killeth D. A. will not Be acceffary' to 

_ this murder ; © becauſe it differeth in'the perſon.” © This 
is a merciful opinion. But I cannot think; that the caſe 


of Saum, cited in ſapport dir, doc v warrant the rule 


- In the latitade here fai do .5- * 


ti however ſuggeſteth 4 point which ay rede merit 
KLonſiceration. B. in the dnſe put by the earned authors 


laſt cited, is an unter ſtrapger to the perſon of Q A. 
7 thereſ6te taketh upon him to deſcribe him by his ſtature, 


dteſe, age; complexion, &c; and acquainteth B. when 


| <; and whets he er e N wer wa © Fe 1s punAval 


mM 7 ed nogers , at 
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at the FI 04 pls , and Dia p perſon. dar in Ie Chaps m. 
opinion of B. anſwering the deſcription, unhappily'cometh 
| by and is murdered, upon a ſtrong belief on the part of F. 8 
that this is the man marked out for deſtruttien. te 1.8 
lamentable miſtake ; but who is anſwerable for. it? B. un- 
doubtedly is, the malice on his part egreditur. perſonam. 
And may not the ſume be ſaid on the part of . The pit 
which he, with a murderous intention, dug for C. D. 
through his guilt fell into and periſhed. For H. not know- 
ing the perſon of C. had no qr to lead him to his 
prey than the deſcription A. gave of him. B. in follow- 
ing this guide fell into a mi which it great” odds 
avy man in his circumſtances might have fallen into. I 
therefore, as at 'preſent adviſed, conceive, that A. aras an- 
ſwerable for the conſequence of the flagitious. orders he 
gave; ſince that conſequence appeareth, in the ordinary 
. courſe of things, to have been highly probable. © This 
opinion I ground upon the reaſon of the caſes ſtared in "Oe 
98 ſection. _ 
- Saunders's caſe referred to by the 8 0 was 1 075 
vo more than this. He, with intention to deſtroy his wife, 7 
by the advice of one Archer, mixed poiſon in a roaſted. 
apple, and gave it to her to eat. She having eaten a ſmall | 
part of it gave the remainder to their child: Saunders at 
this dreadful moment made a faint attempt to have ſa ved 
the child; but, conſcious of the horrid purpoſe of his own 
heart, and unwilling to make his wife a witneſs of it, le. 
filed, and ſtood by and faw the infant he dearly loved eat 
the poiſon, of which it ſoon afterwards died. It was ruled, : 1 
Without much difficulty, that Saunders was guilty of the 
murder of the child upon the reaſons already given. With 
regard to Archer, it was agreed by the judges upon confer- 
ence, that he was not acceſſary to this murder, it being 
an offence he neither adviſed nor aſſented to. The judges ' 4» 
however did not think it adviſable to deliver him in the 8 
ordinary courſe of juſtice by judgment of acquittal. But 
for example's ſake they kept him in priſon by frequent re- 
| Prieves from ſeſſion to ſeſſion, till he had procured a pardon 
from the crown ; a meaſure prudence will often ſuggeſt in 
e o a doubtful or delicate nature. 
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aa be ; 
Chap. H. 


r us. 


| a The difference, of the caſes, en lieth bere.: 
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the bouſe.of Cond burneth the (ard. 
not aconlſacy'to this felouy; - - -- we ; | 


| theſes there: way no miſtake. on-the,part of the father 
_ of the incetdiary, for; which their; adyiſers: coyld be any 
aray reſponſible.  - The facher ſtood; by and. ſuffered the 
child e eat the poiſon prepared. fac: the mother ;. the [| in- 
aan. willally and. kpowingly vane; from his. orders, 
and ſparing/vne: hav(e: deſtroyed: the other. But in the 
caſe Ihaxe- ſuppoſed,.; the, aſſaſſin, yot-knowing. the man 
E ; ik for” deftruQion, - was miſied by the direQions 
a 00m tg +, 


ual UAE. the following liens wi þ jet the mon 1 


under this head will be found to turn. Did the 
1 commit the felony he ſtandeth charged with 
under the. influence: of. the; flagitious advice; and was the 
ent, in the ordinary courſe of things, a probable. conſe · 
quence of that felony ?. Or did he, following the ſuggeſ⸗ 
tions of his own wicked heart, wilfully and knowingly 
3 a 18 of 9 2 0 a | Gifferent _ 


vi Ser. mY 1 hall be very brief: 1 the "RA Wide. 
t of law touching acceſſaries after the fact; becauſe 
8 for this offence, grounded on the commop- 

, have not been frequent, nor have they had any great 
effect. For as the law now ſtandeth and practice bath 
governed, proſecutions of that kind, except in a caſe [ 


+ Gee 18 C. n. ſhall preſently: mention, generally end in a ſſight puniſh- 


"DP 


3˙ 


L Elz. e 12. 


ment, if it 'can be called by that name; or rather a piece 
of abſurd pageantry, tending neither to the - reformation 
- of the offender, nor for example to others. I mean what 


"bs called - rave, in the band, an iron ee | 


heateg. | 
In the 910 of e it is W he thine of 

. Elizabeth hath taken away clergy as well from the acceſ- 

br after, as before the fact: But it muſt be obſerved, 

that 


— 
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that this FR: extendeth only.to ſuch perſons as were in Chap, It. 8'# 


judgment of. law ' acceflaries af the time the af wat mad, 


N 1 5 


namely accefſaries at common- law; not to ſuch as are 
made OT by ſubſequent ſtatutes.” And therefore a 


Na rg ly Ting a ſtolen horſe, who is made an 
late ſtatutes, 1 is not duſted. This was 
ks * ju 1 9 8 


ene e | May 


srer. 6. By the 3 and 4 JF. and If and by the 1 
4 Queen ne, receivets of ſtolen goods: knowingly 5 2 * | 
made qcceſſaries after the fact. Ladet the 4 G. 9. 
ace liable to be tranſported for 14 years. 2 IEM 
i Nay oa the ſtatute of King Wilkam, e 12155 


4 thy Blew 5 koh recerved and harboured the” thief, were guilty 


miſdemeanour ; for which they were liable to 
2 Lv e or other corporal 1 „„ 
ut "that act having made them acceſſaries and ' conſe- - 
quently ſelons, the proſecuting them as for a bare 'milde- 
meanout ' was holden by all the judges at 4 conference Ms. Tracy, 
157 the 1a ter end of King Wilkan's reign to be im 8 
Fog dr gre For the miſdemeanouf''was 
the crime of felony ;'* juſt as felony at 
4 — when made high treaſon by ſtatute, which 
hath been e done i in a few caſes, is hn rg mig «blorhed i in 
the treaſbn.. +, 
" "This was ſoon Cond to be inconvenient. Far if the 
receiver, who generally is the employer and patron of the 
thief, could keep hit out of the way, he [the receiver. 
paſſed | uopuniſhed. To remedy this miſchief the xt © 


* 
— * 


Queen 7 provideth, that the receiver may be proſecuted ; ay iſ fe 


for 4 ini emeanour, Though the © rings pal be not BEFORE c. 
'ONVICTED. © And by the'sth'of Queen e he ma Ke, zty 
fo proſecuted, thqugh the principel ca canned be TAKEN, var | 

bh proſecuted and convi Bed. 

gl or attempts have been made, ade various Ws - 5 

proſecute the receiver as for a mildemeanour, while the” + 
vie bath been in cuſtod and ameſnable, but not . 1 
pip But 1 think all devices of that kind are atterl) 
illegal. For though the 1ſt of Queen Ame in the firis 


on procourte if 


' Gp. it. " be confined. to the ſingle caſe of dhe | 

dem o the principal, yet the ſubſequent ſtatute, 
in order to mae them both conſiſtent, muſt be underſtood 

as explanatory of the former ; ſince: both aQs: -plainly pro- 


vide againſt one-and the ſame - miſchief, viz. where the 


„ -  pringipal abſeondeth and. is not _amefughle to. juſtice. Which 
——— preambles of both ſhew to have been the miſchief in 


| bles. ©; " the re yt of the bs at the time they were 
RI. There i 5 1 1 0 bat i in 3 1 which 
genen to pppoſe what I ha ve adyanced*. But the opi- 


eee e de law.. 


c. 48. waht we option” whether to proceed againſt the receiver as for ſelo- 

36 plate and ny or mildemeanour, he muſt proceed as for felony. If 

N be be ndt ameſnable, and the proſecutor chooſe to wait 

- for his conviction he may do ſo, and then proceed againſt 

© the receiver as for felony ; or at N pleaſure, 28 for a 

 miiſdemeanour without waiting till the principal ſhall be 

| | ameſuable. Under theſe limitations, and theſe only, 81 
ROE . the prpſecutor hath no option. K . 

HBeſides, the judgment of the court in that ' caſe doth 

not woke. a to be founded on the opinion ſup to have 

been then given as {hs ruling principle, but on a much 


= | ſtronger and mote rational motive. The court would not 


e 


tte. This waz ſolid and rational principle, founded in 


3 - 5 Jocit jus. 83 


into the learning, of. acceſſaries after the fact. 
OR The diſcgurſes of high. treaſon. and CER would 
. be been very imperſect if. the. learning. of accomplices 
ES owe e of. thin, Br he: AT had been e 
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ee wachen repored in 8 Mod, 264. 
wo 


GK. 
1 " 
4 . 


3 3 74 nion ſaid to have been given in that caſe weigheth very 
| Little, with me; andif taken i in the latitude N 4 


(See 10 Ges. Ill. Where the principal is 1 the proſecutor hath no 


npqa-motion'arreft judgment upon an exception to the in- 
dic ment xvkich was never. taken before ; and. which muſt - 


1 Ix = + . avenſet” ery judgment that had given on the ſta- 
. - Forin caſes of this kind, communis errur | 
1 EE For the Walde already offered I Thall enter no. farther N 
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wholly untouched. And I choſe to throw my thoughts on n Chap. m. 
theſe ſubjeQs into a ſeparate diſcourſe, rather than to 
blend them with what is offered under the general titles 
ed to the other diſcourſes. For ſubjeQs which bear 
2 near affinity to each other, as theſe do, are beſt under- - 
ſtood when exhibited together in one point of view; be- 
cauſe by that means they explain and illuſtrate each 


other. 
This having been done as far as mo treaſon in the 


light I have conſidered it, and homicide in all its branches, 
to which offences I have confined 188 I have nothing 
farther to offer. 


END OF THE DISCOURSE ON ACCQMPLICES, 
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Some Paſſages i in the © Writings of Lord chief 


. 


DISCOURSE. *. 
osERVYAT TONE 


pee . 2 


* 


Juſtice Hare, relative to the Principles on 
which the Revolution and . * Elta. 


- bliſhment are funden. 


ORD 'Chief 10 Hale, in hes Hitory of the. 

Pleas of the Crown, ſpeaking of the eln and 

'— reſignation of Edward II. is pleaſed to ſay ; . Al- : Vol 208. 
« though Edward II. had a kind of PRETENDED de- 

«. poſing, and his ſon Edward III. took upon him the 


« kingly name and office, yet in the opinion , thoſe times b ty 
5 A 9 


« Edward II. continued, as to ſome purpoſes, his 
« character: for in the parliament of the qth of Edward. 
« III. Mortimer and others had judgment of high treaſon 


« given againſt them for the death of Edward II. after 


« his depoſition.” —And a. little lowef aſter citing. the 
parliament-roll -in the caſes of Mortimer and Sir homas | 
Berkley, he addeth; This judgment (againſt Mortimer) 
« was not ſingly upon this account, that he (Edward 
« II.) was father to King Edward III.; but that not- 
66: « withſlaading the formal depoſing of him, and that 
tended or extorted reſignation of the Crown. men- 


= We by the hiſtories of that age, yet they till thought 


© the charafler regius remained upon him, and the mur- 


1 ger of him was no leſs than high treaſon; namely, the 


* killing of him wHo Was STILL A Kix, though de- 


ce prived of the actual adminiſtration of his kingdom.” _ 
Mr. Prynne inferreth from-theſe caſes, as his Lordſhip Plea dies © 


doth, that Eurvard II. after his Ns ara "nt Hill re- 40 * Lords p Pe 
Pute a King de jure. 575 
Theſe caſes undoubtedly: prove, that, in, "the judgment 
- df thoſe times; the rourder.-of Edward II. was high 
tteaſon. But, with great deference to the opinion of the 


' learned haze, it * not follow from thence, that this 
| treaſon 8 


1 
Wu x -<Y 


ET DISCOURSE iv. 

wesen was conſidered as a breach of allegiance due. to 
. TED Bi. H. or thatz when the treaſon waz committed, he 
= . | Was, mm the wm of thoſe times, Filled 10 the all. ance 


the England. 
1 For other e er the Queen oonſort, or of the 
King ” 8 fon and heir, — theſe, and ſome other 
1 offences againſt the blood - royal, were high treaſon at 
= common-law and continue ſo ſince the ſtatute. . But 
= \ againſt whom, in conſideratiori of law, are theſe 'treaſong 
Er Plainly-againſt the Crown and royal Aan 

of the King. againſt the allegiance. due fo him; ; thoug 


1 upon the perſons of thoſe who participate in forge of the 
=, hai prerogatives of the Crown';- for it is of the eſſence 
3 _ , bigh n that it be done. contra N debi- 
9 mum. . F 
8 It is well 3 that, long holes the times now 

dee conſideration, perſonal: violence, committed. or at- 

_ tempted againſt the blood-royal, was conſidered in the 

fſume degree of guilt, as if done or attempted againſt the 

Pr Corb King himfelf, ” Bran, ſpeaking of offences: againſt the 
2 Lo. of the King, ſaith; (“ Fidengum eſt utrum tranſgre 7 

illa que tangit regem gravis fuerit ym levis, ſv 
| 1 os uxori & mY In ſuis vero poterit rex 28 

Cap. 232. Britton is more explicit to the preſent 9 En pri- 

mes oft a dire de appells de felonies que poi ent e faits par 

: e u A nemye pour nous, ficome de treſan : compaſſ- 
214 4 ment purvieu vets noſtre perfone pour nous mettre a mort, 

>» Ga noftire rags ou notre Pere ou 385 Mere en 

e onfaunte.” | 

© Lord Chief Jaſtice Coke is clearly of opinion,, that 
Fdw. UH. after his depoſition was not to de conſidered 

nin any other light than as a perſon utterly diveſted of the 

2 character; and conſequently that the judgment 
; — Mortimer and others was founded ſolely on. this 
2 that te murder 0 * King's father was lig trea- 
His words are, “It appeareth by Britten, that to 
2 the death of the father of the King was trea - 

1 ge > cn; and 1 was the law holden after that : for. after 
„ Eavo. II. had diſmiſſed himſelf of the kingly. office 
i« and duty, and his ſon by the name of Edw. III. was 

2 5 mag 17 6 W Sun and Oele were 

l ; | k 3 N * 3ttainted 


8 8 4 & » Gy 
6-38 Bare $3247: n 
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I. ba 
= 92 


Aer 5 Tore 
8 "attainted of high treaſon for murderin the TO 14. | 
« ther, who had been a King by the name of Edi. 11 
It is certain, that, at 5 time of theſe attaitiders, there 


the blood royal, I mean. that cited before froth Braten, Mis 
] & In ſui pero poterit rex injuriari.” For at the fame Par- 


liswent. ain Maltravers and others were attainted'of high "RO 
treaſon- for. compaſſing the death of the King 3 uncle the 384. 
* 


Earl of Kent. 
It mult be admitted, that in this > Os matters Fete 
greatly ſtrained againſt theſe men. For the Earl of Kent 
himſelf had been attainted and executed for treaſon of 
;pretended treaſon againſt the King, at a Parliament holden 
at . in this very year; and the charge 
Malravers and. the others touching the Earl's death wid, 
Flat they by wicked arts and untrue ſuggeſtions im 1 05 upon | 
As credulity, and led him into meaſures which in his | 
eum defiructiont. This was deemed a compaſſing of the 
death of the King's uncle l 
The only vſe I make of this caſe i is, that ſince com- 
paſſing the death of the King's uncle was high treaſon 
in the een of that Taba, the ſame Parliament 
-might, | by parity of reaſon, adjudge the aQual murder of 
the King's father to.be ſo, without conſidering him as a 
.perſon ſtill inveſted with the regal character. The judg- 
ments in both caſes. moſt probably were founded on one 
and the ſame principle, the near relation Edw. II. and 
. the Earl of Kent ſtood in to the King. Eſpecially ſince 
the Lords could proceed on no other principle with regard | 
tothe former, without ſuppoſing the King on the throne 
to have been an uſurper during the interval between his 
A and his father's death. | 
Bot, whether the murder of Edw, II. was deemed 
| - hight treaſon, as the murder of one who war flill a King, 
though deprived of the actual ae Nration of his" king- 


"'* The roll of the Parliament at Minton is not extant. © N was 
"elſes by writ Tefte the 25th'of January. 4 Edw. III. returnable 
on Sunday before the feaſi of St. Gregory [March ꝛath. © 
I See in 1 Hale 82. the record of this judgment, which hath 
been examined' by the roll, An: ſee Selden's en of ba- 


fy he 1ſt part, c. . a 9 
2 Ph a g 0 g 1 dim, 
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prevailed a. very extenſive. rule touching offences againſt = ** © . 


4 


Dugd. Sum. 
136. 


15 


5 -DISCOURSE W. 


ne- which Lord Hole ſuppoſeth to be the caſe, will beſt 
appear by taking a ſhort view of the publick tranſaQions 
| = and War. his "Gepoſal to the time of his death. © 
The Parliament, which had been called by Edw. II. 
and ſtood prorogued to the morrow of Epiphany in the 20th 
of his reign, met at Weftminfter* at that time; and una 
-- nimouſly reſolved, that the King was not of ability to 


+ +2 govern; that he ſuffered himſelf to be led in all ang 


4-7 


by wicked counſels ; that he had done what in hirf lay to 
ruin his kingdom and people; and that there appeared no 


8 4 hopes of his amendment. 
7; For which reaſ6ns they reſolved, that the Lord Edward, 


| 
f 


. 


the King's eldeſt ſon, ſhould immediately take upon him 


|; government of the kingdom, and ſhould be crowned 
| inst. 


L. am not at preſent concerned to inquire, whether this 

* charge was or was not well founded. But admitting that 
it was, the Parliament proceeded upon a principle, which, 
in the caſe of individuals, is perfectly underſtood and uni- 
verſally aſſented to. I mean the right of ſelf- defence in 
caſes of great and urgent neceſſity, and where no other 


| 4 remedy is at hand; a right, which the law of nature 


7 unleſs any one will chooſe to ſay, that individuals in a 


community are, in certain caſes, under the protection of 


. II. ard their anſwers cited below p. 595. 


giveth, and no law of ſociety hath taken away. 
ö If this be true in the caſe of individuals, it will be 
N equally ſo in the caſe of nations under the like circumſtances 
| of neceſſity. For all the rights and powers for defence 

and preſervation belonging to ſociety, are nothing more 
than the natural rights and powers of individuals tranſ- 
f ferred to and concentering in the body, for the preſerva - 
tion of the whole. And from the law of ſelf-preſervation, 
. conſidered as extending to civil ſociety, reſulteth the well- 


| known maxim, ſalus populi ſuprema lex. 
[ think the principles here laid down muſt be admitted, 


the primitive law of ſelt-preſervation, but communities 


f Abo ia Adæ de Orleton inter decem ſeriptores. Col. 2755. 
7 The Parliament- roll is not now extant. It was laid beſore 

the Parliament in tie 10th of R. IL ; and probably was deſtroy- 
ed about that time, or at leaft before the end of that rezgn : ſo 
that for wan! of a better guide we muſt follow the hiſtory of the 
time. See the queſtions propounded to the judges in the 11th 


compoſed 


SERVA T TNS 
-ceompoſed of the ſame individuals Are, in the [like .caſes, 
excluded. Or that when the enemy is at the gate, every 


: ſingle ſoldĩer may and ought to ſtand 1 on an wot the 


'Garrifol muſt ſurrender at diſcretion. wk 


The reſolution of Parliament juſt 1 ee Walſing. 


ben nde King, then a priſoner in Kprielworth caſtle, by 
a very ſolemn deputation from that body; when Sir Wil- 


An. — - 


iam Truſſel, in the name of the reſt, and as procurator of Ciſtrienſa & 


terms extremely full, ſtrong; and explicit, which I ſhall 
not tranſeribe; importing that the whole Parliament re- 
+ nounced all allegiance to him; and thenceforward would 


conſider him as a ge" pg diveſted of the royal 


dignity. e 
The young nn, then about 8 years of age, 


was adviſed to refuſe the offer of the crown from the 


Parliament, unleſs his father would make an actual re- 6 f 5 "x : 


ſignation of it to him; which, it is ſaid, was ſoon aſter- 


wards done. 
And the commencement of the new King's: reign 


was fixed by Parliament to the 20th of January; and on 


the 24th his peace was proclaimed in London; as it was 


ſoon afterwards jn all other parts of the * of virtue 4 Rym. 243. 


| of vrits teſte the 29th. 
The writs ran RN - 


vo 
© 4 


% dur, nuper rex Anglie, pater noſter, de communi comſilio 
1 aſſenſu prælatorum, comitum, ' baronum & aliorum 
„ magnatum, necnon communitatum tottus regni predifti , 
„ ſpontanea * yoluntate ſe amovit a regimine diQi regni, 
* oolens E concedens, "quad nor, tanquam ipſius primogeni- 
et us E heres, ipſius regni regimen & gnovrnatianees 6f- 
Ts ſumamur. Noſque ipſiur patris noftri beneplacito * in hac 
parte de confilio' & e prælatorum, comitum, 
* baronum; magnatum, e | communitatum prediflorum an- 
et _nuenter, gubernacula ſuſcepimus dicti regni, & fidelita- 


te omagia ipforum W & magnalumreces 


M Woh; ut eft moris. 


vs nation, if ever he made any, undoubtedly was 
not 2 5 role choice.” The merits of "uu caſe will . 


N tur upot another principle. 
| % Pg. 


Rex vicecomit N N. falutem; Quia 8 r- 


ton 


the whole. Parliament, addreſſed himſelf to the King in — 


An. 


DISCOURSE 
5 2 — 
i mmviolabrh 


£0 Per ipſum . regem.” 


(See Pg Wt 12 This was: in thoſe days the of of and of 8 


2955 TITS 


. the acceſſion ef a new King. And: I think Qronger.ex- 
ons cannot be conceived, importing that the regal 
Character reſided in the new King, and in lim alnne, than 


| 9 made uſe of in this writ. 


On the firſt of February the King was crowned ;. and 
{hay days afterwards he held his firſt, Parliament, the ſame 


3 which depoſed his father, and. ſet the crown on his head. 


And at this Parliament, begun and ended inthe life-time 
of Edward II.“, all the ſtatutes of the firſt of Edward Ill. 
now extant were made. Among others was that for 
"the baniſhment of the Spencers:and-.indemni- 
- Fying all «perſons who · in the late ttoubles had taken up 


1 the «King againſt his father; which 


the reader will » find in Raſla fs ſtatutes, and in. -all the 
-' effirions anterior to that coe tion. 
There are in Mr. Nymer s. eollefion-of:publick. as 
eee 30 and 40 ĩnſtruments of various, kinds, duri 
the interval between the depoſal and death of, Ed. Il. 
wn.wwhich-mention+ is made of bim; and in .thoſe be 
re nearer to royalty than. either 
me Bord Edroard late King of England father of. ihe. King, 


or the Lord Edward late King. of England our father, ot 


barely the King” N father. I will cite one of them. 


os dbe rh of- iu ia the · iſt of -Eakw, II. wriss iſſued 
r eiling's new Parliament, and we know that Edw. II. lived 
to the 2 iſt of Sepr-mber in that year. Dugd. Sum. 140. 1 Fh 


Nen. Part. 25. 


— 


=" &* HS — 5 


t 


It is a writ, directed to the ſheriff of Oxon, and it re. 
citethy ** Cum, ut accepimus, Willielmus de Aylmere coram 4 Ryta, 404, 
« dilecto & fideli noſiro T homa de Berkele (quem aſſignavi- "M 
ic nut conſervatorem pacis noſtræ in comitatu tuo & in Glou- 
e ceftria). fit indictatus de conſenſu & abetto ad depredan- 
it dum caftlrum de Bertele, & ad rapiendum dominum Ed- 
e wardum de Caernarvon, nuper regem Angliz, patrem 
« noſtrum, E ad levandum populum noftrum de guerra con- 
4 tra nos, & ed occaſione captus in priſons naſird Oxoniee 
« ſit. detentus. -The writ then requireth the ſheriff to 
admit the priſoner to mainpriſe, if he could find ſufficient 
manucaptors body for body, for his appearance in the 
court of King's Bench on the octaves of St. Michael, .** ad 
« faciendum & recipiendum quad curia noftra conſideraverit 
« jn ac parte. | „5 2 ag 
ee Rege 50. Aug. 3 
A writof certiorari of the ſame teſte and teturn iſſued 
to Sir Thomas Berkly for removing the indittnent. But 
what was the iſſue of this proſecution I know not; though 
I make no doubt that Ayimer's offence was an attempt to 
reſtore him to the royal dignity. For many attempts of 
that kind were made about this time, which probably haſ- 
tened the death of the old Kigggg. 
I fear 1 ſhall be thought to have taken ſome unneceſſary 
pains in proving, that Edu). II. after his depoſition was 
conſidered and ſpoken of in all publick acts, as a perſon 
utterly diveſted of the regal character. For in truth, the 
perſons then in power, to be conſiſtent with themſelves, 
could not ſpeak otherwiſe of him. And if Mr. Prynne, or 
the nonjurors of our time had been the only perſons, Who 
had made a queſtion of it, I ſhoald have ſpared myſelf 
the trouble I have now taken. But the political miſtakes 


of a writes of Lord Chief . Juſtice Hale's diſtinguiſhed 


merit deſerve great attention... eſpecially when the pro- 
feſſed enemies of the preſent government affect to ſhelter 
themſelves under his- name, as we know they have done, 
with ſome degree of triumph, © 
The learned judge is of opinion, that the Parliament of 
the 4th of Edward III. conſidered the murder of Rdu. II. 
as the murder of him who war fill a King, though de- 

2 B b 4 prived 
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"DISCOURSE IV. | 
ved the actun / hdmixi ſtratiun of Mu kingdom; and that 

uin A they Pac v8 to Ro treaſon. If they 

dic really entertain. chis opinion, what opinion did they 

entertain of the King on the throne, or of themfelves 

tte doc of the — >? Did they think him an uſurper, 
and themſetves rebels, during the interval between the 


ard death of Edward II.? This would have * 
been an heavy impotation upon tern. And yet if Baer 
as, to the time of his death, fill a King, intitled to 
tdeir altegiance, the charge of efurpation ane" rebelfion 
| cannot be avoided. | 
- His Loiaſbip, as I have obſerved, groundeth his Spielen 
on the record of the proceedings e the murderers of 
Edo. H. und the Earl of Kent. it canndt be faid, 
khat there is in this record any plain, expreſs declaration 
of the ſenſe of the Parliament touching this matter. Tt 
therefore giveth one fone Concern, that, in a point of ſuch 
— „ a” riter of his Lordſhip*s great candeur and Giſ- 
ies ſhould pronounce peremptorily touching 
the 0 of that Parliament, without at leaſt one explicit 
tamentary declaration to warrant him in ſo doing; eſ- 
pecially when the notion of Edw. the 2's ſupporting the 
regal chataQer, after his depoſition, appeartth ts be ut- 
terly repugnant to a ſeries of facts, and Yechatations, an- 
terior to that Parhament, , Plain, full, und "Explicnt, a6 
words and actions can be. | 
Ladmit, that if that Parliament - Joſs not have pro- 
ceeded in the manner they did upon any other principle 
than that ef Edw. the 207s fuſtaining the regal chara tier 
to the lime of his death, it might have been inferred from 
theſe records, that they did proceed on that principle. 
But 1 hope T have already ſhewn, that the judgment of 
high treaſon againſt the murderers of Edw. II. doth not 
neceſſarily preſuppoſe the truth of that principle ; becaufe 
that judgment might de, ane moſt probably was, founded 
on a another. . 
His Lordſhip doth not feem te deny, that that Jugs 
es might in ſome meaſure be founded on the rule laid 
down'by Britton and Cote, That killing the Ning, father 
avas treaſort; but contendeth, that it was not grounded 
fmply on that — becauſe he obſer veth, 4 That in 
10 the 


a 
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1 the Parliament · roll of the 4th of Zdw. III. Edw. II. 1 Hale 10s. 


4 is. ſtiled, ut the time of his murder, Sei gneur Lige, and 
ee ſometimes Rex, as N. 6. the Lords make their proteſ- 
2 tation, that they ate not to judge any but their Peers; 

4 yet they declare, that they gave judgment upon ſome 
4 who were not their Peers, in reſpect of the greatneſs of 
& their crimes, & ce per Encheſon de murder de Seigneur 


4 Kige ke. And in the arraignment of 7homas Lord 


« Berkly for that offence, the words of the record are, 
« quakiter ſe velit acquietare de morte ipſius Domini Regis; 
_ ©, who pleaded, quad ipſe de morte ipfrus Domini Regis in 

* null eft inde culpabilis.”- And the verdift as it was given 
„ in Parliament, and the record is, guid predifius Thomas 
in nullo eft culpabilis de morte praditii Domini Regis, pa- 
bc tris Domini Regis nunc. So that 1 W Miles him 
© 'Rex- af the time of lis death.” — 

I Qconfeſs I do not ſee, that Edw, Il. is in any part of 
this record: Riled Seigneur Lige, or Rex Ar THE TIME 
or nis DEATH; and it is on that ſuppoſition alone, that 
his Lordſhip's whole argument is built. It is true he is 
ſtiled King and Leige Lord in a proceeding _ his mur- 
derers; but this doth by no means imply, that he was con- 
ſidered ar @ King at the time of the murder. For in what 


manner is he ſtiſed King in this record? Mr. Prynne hath Plea for the 
Lords, 327. 


given us the record at large in the caſe of Sir Thomas 
Berty. But as his copy is incorrect and as the proceeding 
vas ſomething ſingular, being à trial in Parliament by a 
jury of freeholders, I here inſert a copy of the ends ex- 
amined by the Parliament- roll. 


Nacita coronæ tenta coram domino Edwards e fertio — Par 4 E, 
conqueſtum, in pleno parliaments ſuo apud Weſtmo- g 


[Nov. 28. 


0 My — Die luna proxims poſt fe feftum Aare Cathe- 
« rine Virginis, Anno regni regis ejuſdem quarto. | 
„ Thomas de Berkele miles venit coram domino rege in 
purliamento ſus predifts,' et alldeutus de hoe ; quad 
cum dominus Edwardus nuper rex Angliæ, pater OOTY 
© ni regis nunc, in cuſtodid ipſius T home, et cujuſdam Jo- 
c anni Mautravors nuper extitit liberatus ad falvo cufto- 
© diendum in caſtro ipſius T home apud Berkele in comitatu 


10 * et in em 4; aj in 2 herum Tho- - 
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DISCOURSE IV. 


de mg et Johannis murdratus extitit et inter fectus, qualiter 
i fe velit de nurte ipſſus regis acquietare ? Dicit,: gudd 
iſe nunquam fuit 'conſentiens, auxiliant, ſeu procurans ad 
e mortem. fuam, nec unguam ſci vit de morte ſud uſgue in 
„ praſeuii parliamento iſſo, et de loc purutus eſt \acquietare 
e ſe, prout curia regis confideraverit. Et ſuper loc quæſi- 
tum eff ab eo, ex quo ipſe eft dominus caftri prædicii et 
. idem dominus rex in cuſtodid ipſorum T home et Jolan- 
nis extitit hberatus ad fahvo-cuftodiendum, et ipſi cuſto- 
<<. diam ipſut regis receperunt et acceptarunt, 'qualiter ſe 
e excuſere poſſit; quin de morte ipſius regis reſpondere de- 


e beat? Et: predifius Thomds dicit, quad verum e, quid 
«© igſe eft dominus. caſtri predifti, et qudd ipſe fomiel cum 
e Fohanne Mautravors cuſtodiam ipftus regis ' recepit ad 


„ ſafvo-cuftediendum, ut prediflam"eft.. Sed dicit, gudd co 


t tempore quo dicitur ipſum dominum regem eſſe murdra- 


er tum et interfefum, - fuit ipſe tali et tanta infirmitate 


0 afud Bradeley extra caſtrum prædi um detentus, quid 
, nmhil ei currebat memoriæ. Et ſuper hoc diftum eff ei, 
% quad ex qua cognovit, quad ipſe fimul eum 'difto-Fohanne 
e cuſtodiam ipſius domini regis obtinuit, ut prædictum eft, 


e of ipſe cuflades et mini ſtrus ſub ſe poſuit ad cuflodiam de 


* eo faciendam, fe per aliquam infirmitatem ſe excuſari poſ- 


& ſet, quin reſpondere debeat in hae parte? Bt prædictut 


c Tamas dicit, quod ipſe poſuit ſub ſe tales caflodes et mi- 
« niſtros in caſiro predifts pro cuftodia fuciendd, in quibus 


 *. 79ſo, ſe. confidebat, ut de ſeipſo, qui cuſtodiam ipſius re- 


c gis ſimul cum prædicto Fohanne Mautravors inde hahue- 


% runt, unde dicit, quod ipſe de morte ipftus domini regis, 


« quxilio, affenſu, ſeu procuratiane mortis ſuæ in nullo eſt 


jide culpabilis. Et de hoc de bono et mals ponit ſe ſuper 


ce patriam. Ideo wenerint inde juratores coram domino re- 
& ge in parliamenta ſuo apud Weſlmonaſterium in oftabis 
« ſancti Hillarii proxime futuri Sc. Ad quem diem venit 


*6 predifius Thomas coram doinino rege in pleno purliamen- 


ce fo ſuo, ac ſimiliter juratores, ſcil. Johannes Darci, Fohan- 
* nes de Wiſbam, Willielmus Truſſel, Rogerns de Swyneuer- 
e. ton, Conſtantius de Mortimer, Tohannos de Sano Phile- 


ec Zerto, Richardus de Rivers, Petrus Huſſey, Fohannes de 
% Dynton, Riclardus de la Rivere, Robertus Debenhate et 


& Riehardus de Corveyes, oninet milites, qui dicunt ſuper 2 
8 „„ cramentum 


OBSERVATIONS, &c. 


* cramentum ſuum, qudd prediflus 7. homas de Berkele,in 

e nullo eft culpabilis de morte prædicti domini Edwardi regis, 
& patris domini regis nunc, nec de aſſenſu, auxilio, ſeu pro- 
4 curatione mortis ejuſdem. Et dicunt quad tempore mortis 


% ejuſdem domini Edwardi regis, patris domini regis nunc, 
« fuit ipſe tali infirmitate gravatus apud Bradeley extra 
« caſtrum ſuum prædictum, qudd de wit ejus deſperabatur. | 


«, [dev idem T homas inde quietus. Et juratores guæſiti, fi 


| 4 jdem Thomas unquam ſabſtraxit ſe * occaſione prædi dd. 


4. dicunt, qgudd non. Et quia idem I homas poſuit cuſtodes 
de of mini 70 fub fe, ſcil. T homam de Gourney et Williel- 
cc mum de Ocle ad cuſtodiam de ipſo domino rege furiendam, 

i per quos ipſe dominus rem extitit murdratus et inter foctus, 


4 datus eſt ei dies coram domino rege nunc in Prox inm par- 
% liamento ſuo, de audiendo' judicio ſus He. Et prediflus 


« Thomas de Bertele interim committitur Radulpio de Nevil 
c ſeneſclallo hoſpitis domini regis Se.“, 


1 have already obſerved, that Edo. II. in the interval 


between his depoſition and death, was moſt San e 


ſtiled, as he is in the beginning of this record, dominus : 
Edwardus nuper rex Angliæ, puter domini regis nunc. But 

1 would not be thought to infer from this record what may, 
I think, | be reaſonably inferred from thoſe worded in the 


ſame manner in the life-time of the King. For this being 


a proceeding after his death, he was with ſtrict propriety }. 


ſtiled Nuper Rex, whatever opinion the Parliament might 


entertain concerning him, or the proceedings againſt him. 


What I would obſerve is, that as the words nuper rex im- 
port no More than that he was lately King, and do by no 
means imply that ke continued ſo ts his death, it cannot be 
inferred fi om any thing i in this record, that in the opinion 
of that Patliament he did continue to beat the regal cha- 


rater after his depoſition. This, I ſay, cannot be infer- 


red from the Words nuper rex. And the words upon 
which his Lordſhip groundeth. his opinion, ipſius domini 
regis, prædicti domini regis, &c. & c. have in this record 
a plain reference to the perſon named at the beginning un- 
der the ſtile of nuper rex. i 

It is well known, that in parliamentary proceedings of 
this kind, it is and ever was ſufficient, that matters appear 
with proper light and certainty to a common underſtand- 
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390 DISCOURSE wo | 
j FA” ing; bon that minute exa ctneſs which is required in 
criminal prockedings in \H/eftminfler-hall. In theſe caſes 
the rule bath always been, laguendum vt oulgut. And in 
common ſpeech when we fprak of former Kings, we give 
them: ſimpty the titles they formerly bore, and nobody 
miſlaleth out meaning. The legiſlature hath very fre- 
quently ſpoken of former Kings iff the ſame ſtile. They 
= did ſo about ten times in the caſe of Edu. II. in the act 
FP. 3, . dor confirming the baniſhment of the two Spenrir5-before- 
mentioned. And yet whoever readeth the act with the 

leaſt attention will ſee, that they conſidered” him in no 

other light. than as a. perſon utterly deprived of the regal 
character. And in the ſtile? of the petitions whereupon 

that act and others were grounded, he is called King after 

his depoſition; and ſo are his father and n 

when they had been lang in their gravesf. 
Thope 1 need not labour this point. * 

The judgment of high treaſon againſt IR e of 

Ears IE; hath-been already in part conſidered. But ſome- 

* thing farther remaineth to be ſaid on that head. Againſt 
=o whom in the judgment of this Parliament was this treaſon 

3 committed? Againſt Edward\l1.'or Edward III? A ſatis- 
factory anſwer to theſe queſtions will be.decifive in the 

| point. For high treaſon being, as I have obſerved, an of- 
fence: kontra Jigeamiæ debitum, if the Parliament conſi- 
dei the murder of Ew. II. as a treaſon committed 
_. againſt his crown and dignit y, they muſt be ſuppoſed 

* to conſider him as a perſon; to whom allegiance was 

then due, or, in Lord Hals words, as ſtilh a King, 

though deprived of the actual adminiſtration. On the 

other hand, if it was conſidered as 4 treaſon committed 

againſt the town and dignity of Edward. III. the con- 

ſequence will be, that in the judgment of that Parlia- 

ment the allegiasce of the ſubje& was dus to him in 

* lie ume of his N 5 LET then the murder: oy the 


vw * 


£32 Nas ii: 3 
4 Rym. 246. 4 oY « Faiz a n ay. hs tierce 5 te 9 4 Ae 
Fo” 1% Fitz, ou Rey Edward, Fitz au Roy He 
* i Fs In the proceeding "againſt Mortimer at this Parliamę at ſs little regard 
88 » was paid to the forms obſerve@in legal proceedings, Adv bs, yh who had been 
Prgdale 3 ſemmoned to Parliament as a Baron, and liad been then lately 
Sum, created Earl of March and by thał title ſummoned to four ſucceſſive Parliaz 
; Ws is * through this whole record barely Reger de Mortimer. © 


father 


» 
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"OBSERVATIONS, &c. | 
father will fall-under the ſame rule as offences of the like 
kind againſt the blood-royal did at common-law; and as 
the offences I have already mentioned ſtill do by virtue of 
the ſtatute of treaſons. „ 

For let it be remembered, that in conſideration of law 


the royal Majeſty of the K ing is impaired by outrages of 


a treaſonable kind done or attempted againſt the blood- 
royal. The rule laid down by . Bracten before cited is 


founded on this principle; the cafes put by Britton plainly 


| ariſe out of it; and ſo do thoſe of the ſame kind pro- 


vided for by the ſtatute of treaſons, The principle is ſtil 


true; only the ſtatute limiteth and reſtraineth the opera- 


- 


tion of it to the few cafes therein expreſſed ; excluding all 


others, which the common-law brought under the ſame 


general rule. 


Now whether the murder of Edw. II. was conſidered 


as a treaſon committed againſt Ais crown and dignity, or 
againſt the crown and dignity of his ſon will appear by 
taking a ſhort view of the record of the proceeding againſt 


\ His murderers. The general title introductory to the _ 
whole charge runneth thus, “ Ces ſont les treaſons, felonies get pan 4E, 


4 


4 


D 


= 


t malveiſtes faites a noſtre ſeigneur le roi I a fon peo-1 


as ple par Roger de Mortymer autres de fa couyne. 
Then follow fifteen articles againſt Mortimer, by ſeven of 
which he is charged with aceroaching to himſelf royal power 


IL No. 1. 


x 
L 


in the ſeveral inſtances ſet forth in the articles ; a ſpecies 


of treaſon well known in thoſe days*, and of whith the 
prevailing party in times of faction and violence hath 


made's terrible uſe. By the other articles he is charged 
with many high crimes and miſdemeanours, tending to 


the diſhonour of the King and the oppreſſion of the 
people. Lag colt | 

F" The article touching the murder is to this effect. 
© Whereas the father of our Lord the King was by an 
te ordinance of the Peers of the land placed in Kenelworth 


& ca(tle there to remain at his eaſe, and to be ſerved as 
* became ſo great a Lord, the ſaid Roger, by royal power 


6 to him accroached, took upon himſelf the cuſtody of 


* him, and cauſed him to be removed to the caſlle of 


* V. 1 Hale 80, 81, concerning this ſpecies of treaſon. | 
Bins: Ta | e Berkly ;; 
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* gerlhy; where by him, and by his procurement, he was 
, falſly⸗ traiterouſiy, and feloniouſly murdered.” 


The record, after ſetting forth the articles, goeth on to 


this effect. Wherefore our Lord the King doth charge 
ee the earls, barons, and other peers of the realm, that 
„ foraſmuch as theſe things fouch- kim principally, and 
e them, and Ml the people of the realm, that they do unto* 
he faid Roger right and lawful judgment.” And then 
followeth the judgment, That for the ſaid crimes, and 
« "principally for the murder of the Lord Edward, father 
of the King, the ſaid Roger as a traitor and enemy of 
— * the King and kingdom be drawn and hanged.” 
„ god. Rot. No. 2. Phe like judgment was given againſt Simon de Beresford, 
as being an aceomplice with Mortimer in all his faid 
ſons, felonies, and miſdeeds, that he as a traitor of the 
Keng and his realm be drawn and hanged.” 


No. 3, 4. Jaln  Maltravers, Bogo de = fa and Jom Divers), 
P. 381. whoſe caſe I have already mentioned, had judgment of | 

high treaſon for compaſſing the death of the Earl of 

* Kent. 8 
3 W Col Wi: Ocle, who were ſuppoſed to be the aQuual 
FN ' murderers of Edw. II. had the fame judgment © :Pour le 
= „ ret Edward piere e ee be roi ou ore. 
985 4 . 

No. *T he Lords Wen paſſed judgment 3 theſe men, 
| . * all, except Mortimer, were commonere, enter their 
p 387. protellation to the effect mentioned 10 at in the paſſage 
„ ' T[have already cited, 


This is the ſubſtance of the whole 8 as Ps . 
concerneth the murder of Edw. II. except what relateth - 


to the cafe of Sir — which I have already 


conſidered”. From 
=. The eee of the ath of Eden. 11. is fo ds that the 


eneral title and one or two of the articles againſt Mortimer are not tolera- 
bly legible; and in ſome others there are conſiderable chaſms. It was 
much defaced when Sir Robert Cotton comp _ his abridgment of the 
Tower- records, and is probably grown worſe fince that time. But theſe 


* defects may be caſily ſupplied, ſince the proceeding is ſet forth at large in 


the Parliament-roll of the 28th of Edev. III. which remaineth ſtill le- 


No. 8, 9, 10, gidls. 


11 12, 


I EN 4; againſt whom the judgment was given in the 4th of the King, pre- 
= - ferred his petition complaining that his grandfather was attainted without 
be 2 being brought to his anſever AGAINST THE TENOR or THE GREAT CHARTER, 
Aud praying that the j 5 udgment of attainder might be reverſed and himſelf 
reſtored in blood, which was Are done. And he was ſummoned 


to 


For at that Parliament Reger de Mortimer, who was grandſon and heir 


- 


© ww ww was £A” j+©.. ws wy wy 
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From thi record, I think, it is evident, that this mur- 
der was conſidered as a treaſon committed againſt the King 
then on the throne, and then alone. For that ſpecies of 


treaſon which they called accroaching royal power, which 


maketh- a very conſiderable part of the charge, could 
never, as I apprehend, in the nature of things be conſi- 
dered in any other light than as an offence againſt the 
crown and dignity of him who, for the time being, was 


actually inveſted with the regal power. And it is remark- 


able, that this ſpecies of treaſon is expreſly charged on 
Mortimer in the article touching the murder, as one ſtop 


taken by him preparatory to that aQ. 
Beſides, the articles againſt Mortimer and his accom- 


plices, of which that touching the murder is one, and 


upon which the judgment was principally founded, charge 


facts upon them, committed, a few of them before, the 


much greater part after the death of Edw. II. but all after 
his depoſition. And yet the whole charge is introduced 


with this general title, “ Theſe are the treaſons done to our 


* Lord the King ;"' plainly importing, that thoſe treaſons, 
none excepted, were conſidered in one and the ſame view, 
namely, as done againſt the King then on the throne, and 
him alone. And the judgment againſt Mortimer and 


Beresford, that they for thoſe treaſons, as traitors and 
enemies of the King and kingdom, be drawn and hanged, 


import the ſame. Nor is there a ſingle word in the whole 
record, declaring, or ſo much as giving the moſt diſtant 


hint, that any of the treaſons therein mentioned were 


committed in breach of the allegiance due to Edw. II. 

It is true, as his Lordſhip obſerveth, he is ſtiled, in the 
Lords proteſtation, ſeigneur leige, and, in the judgment 
againſt Gourney and Ocle, le roy Edward; but I have al- 
ready conſidered, and I hope removed the objection ground- 
ed on that manner of expreſſion. 


J have nothing to add with regard to the proceedings 
againſt the murderers of Edw. Il. But a difficulty hath 


been raiſed, which may be thought to deſerye ſome no- 


tice; and ſince my n leadeth me to it, Iwill men- 


tion it. 


3 \ . In : 
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to Parliament in the l year by the ſtile and title of Earl of March; Dugflale and 


his father who died before the reverſal never having been ſummoned. 
I make uſe of the roll of the a8th eg with that of the 4th moors 


it is legible, 


* 


DISCOURSE IV. 
In the 21ſt of Rich. II. the aQ of the firſt of Edw, Il. 
fow confirming the baniſhment of the Spencers, already 
mentioned, was repealed. And one reaſon given on the 


n roll is, “ That the act was made by Edw. III. at ſuch 


« time as his father Edw. II. was living, being very King 
< und in priſon ſo that he could not reſiſt the fame.” 
Some writers have thought it ſufficient to ſay, that the 
whole Parliament of the 21ſt of Richard II. and every 
thing done in it, js annulled by the iſt of Henry IV. But 
this anſwer will not remove the difficulty, if there be any 
in the caſe. For the objection is not founded on any legiſ- 
lative or judicial act, (thoſe aQs are undoubtedly repeal- 
ed,) but barely on the opinion of that Parliament. And 
the ſenſe of Parliament, it is ſaid, touching any paſt tranſ- 


action, will be of equal weight, whether its legiſlative or 


* 


judicial acts continue in foree or not. 

This is admitted. But it muſt likewiſe.be admitted, 
that if the opinion of a ſingle Parliament; unſupported by 
fact or principle, is to turn the ſcale, every, refolution of 
the ſame Parliament, conſidered as matter of mere opinion, 
will be of equal weight. If this be granted me, I will, 
as ſhortly as I can, ſtate a reſolution of this Parliament 


$ upon ſome very conſtitutional points; and then leave it 


to the reader's Judgment, h ow far its bare opinion i: is to 
| be regarded. . 

In the 10th year of this King a commiſſion of a very 
| extraordinary nature iſſued under the great ſeal, and had 
the confirmation of Parliament. By it the Duke of Glou- 
ceſter, and ſome others by name, and the chancellor, 
treaſurer, and keeper of the privy- ſeal are conſtituted the 


King's great and ſtanding council for one year, for the 
ho porpofes mentioned in the commiſſion. The commiſſion» 


ers powers were very large, and were thought to be de- 
rogatory to the royal prerogative. And therefore the King 
and his miniſters, ſoon after the diſſolution of the Parlia- 
ment, entered into meaſures for defeating this commiſſion. 
One expedient was to take the opinion of the judges upon 
the whole proceeding; a refuge conſtantly. open to 2 
corrupt adminiſtration, though, be it ſpoken to the ho- 
nour of the profeſſion, not always a ſure one; even while 
| 1 


N 


Y 


OBSERVATIONS,  &c. 
the judges” commiſſions were determinable at the pleaſure 
of the crown. 

To this end, the judges » were fundmaned to attend the 
King at Nottingham; and the two chief juſtices, and 


three puiſnes did attend, and gave anſwers to ten queſ- 


tions which were propounded to them in the King's pre- 
fence. ' Some of their anſwers were to this effect,“ That 
thoſe who procured the ſtatute and commiſſion juſt menti- 
'oned were to be puniſhed with death, except the King 
would pardon them; as were alſo thoſe who moved the 
| King to conſent to the ſtatute. And that as well the'per- 
ſon who moved in the laſt Parliament, that the ftatute 
whereby Edward II. was depoſed ſhould be laid before the 
Parliament, as he who in purſuance of that motion car- 


bo the ſame into Parliament, are traitors and criminals to 


mi ſbed with death. _ _ | 
ere were two Other queſtions, which, with the an- 
0 I think worth * , 


1 Sixrn queſtion, Whether after i in a parliament aſ- 
© ſembled, the affairs of the kingdom, and the cauſe of 
et calling that Parliament are by the King's command de- 


* clared, and certain articles limited by the King, upon 


« which the Lords and Commons in that Parliament 
« ought to proceed, if yet the ſaid Lords and Commons 
« will proceed altogether upon other articles and affairs, 
& and not at all upon thoſe limited and prapoſed to them 
„by the King, until the King ſhall have firſt anſwered 
e them upon the articles and matters ſo by them — 
.*. ind. . although the King's command be to the contrary ; 

„Whether in ſuch caſe, the King ought not to have the 
governance of the Parliament, and effectually over- rule 


them, ſo as that they ought to proceed firſt on the 


ry matters propoſed by the King; or whether on the con- 


« trary, the Lords and Commons ought firſt to have the 
rh 238 anſwer upon their propoſals, before they my” 


i weed farther.” | 


To which queſtion they e unanimouſly & That 
e the King in that behalf hath the governance, 


* See Raftal's ſtat. 21 Rich, II. and 1 State Trials, 1 Ec, Knighton inter | 
* decem ſcript, Col. 2694. 


, of appoint 


and may 
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« appoint what ſhall be firſt handled, and ſo gradually 


e vhat next, in all matters to be treated cf in Parliament, 


et even to the end of the Parliament ; and if any perſons 
<<. ſhall act contrary to the King's pleaſure made e 


* therein, they are to be Pumi ſbed as traitors.” 


„ FiGHTH queſtion, Since the King can, 8 he 


<<. pleaſeth, remove any of his judges and officers, and 
ee juſtify or puniſh them for their offences; whether the 
Lords and Commons can without the will of the King 
<<. impeach in Parliament _ of the ſaid uw or officers 
for any of their offences. 


Te o which they -unanimouſly anſwered, « That 15 


5 cannot, and if any one ſhould ſo do, he is to be e 


60 as a traitor. ** 


In this manner did theſe judges proſtitute their 3 


cape a publick cenſure. And at the next Parliament 2 
cenſure ſufficiently ſevere, and not_ warranted by any 


. © known rule of law, did paſs upon them. T heir own. mea- 


fure was meted out to them+ But in the 21ſt of the King, 


thoſe queſtions,. with the judges? anſwers, having been 
"read over in full parliament, * It was demanded of all. 


tc the eſtates of the Parliament, how they thought of the 


. anſwers aforeſaid. And they ſaid, that they thought 


cConſtitutional in every point of view, ſubverſive 'of the 


4 the ſaid juſtices made and gave their anſwers as good and 


© Jawful liege people of the King ought to do. 
A Parliament that could ſolemnly adopt principles, fo 
contrary to the whole tenor of the ſtatute, of treaſons, anti- 


undoubted rights of Parliament, and of all freedom of de- 


bate in either Houſe, ſuch a Parliament muſt, unleſs un- 


der an actual force, which moſt probably was the caſe, be 


the willing tools of defpotick power. And in either caſe, 
its bare opinion deſerveth no manner of regard. 


'T will now conſider ſome other paſſages in the Hiſtory 
of the Pleas of the Crown, of much the ſame tendency 


* be and anſwere, being copied 6 a modern tranſlation, 


- differ in ſtile from Raftal and the older editions of the ſtatutes, but in ſenſe 


and ſubſtance they agree with all of them. 
+ See iſt State Trials, 1 Cc. the proceedings agaiah 9 Juſtice Tre- 
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character ! But a proſtitution ſo groſs could not long ef- 


* 


E e B D ot 


& 2 


— 


W os og AS 


* 


pe — — — as 


E n 23 


OBSERVATIONS, Ke. 


with that T have already examined. The learned author! Hale 60, 61, 
aſſerteth with great truth, that a King de faclo, in the full 101, to 103. 
and ſole poſſeſſion of the ſovereignty, is ſuch a King, 
againſt whom high treaſon: may be committed within the 
ſtatute of treaſons; and addeth, that treaſons againſt a 


King de facto, not being attempts in aid of the rightful heir, 


may be puniſhed in the time of a King de jure; and that 


thoſe who have aſſiſted the uſurper, though in actual poſ- 


ſeſſion of the Crown, have on the regreſs of the Crowe 


to the right heir ſuffered as traitors. 


I fear it will avail very little towards the ſertling any | 


int of law or rule of right, to inquire in what manner 
princes. on ſuch revolutions as thoſe alluded to in theſe 
paſſages by the learned author, have treated either their 
friends or their enemies. It is not to be imagined, that 


they will conſider the ee as traitors for acts of hoſti- 


ity done or attempted i in aid of themſelves. I verily be- 


lieve no prince in his right ſenſes ever did. His lordſhip ; Hale 61 1103. 
doth indeed in the paſſages juſt cited mention the caſe of . 


Sir Ralph Grey ; and ſuppoſeth, that he was puniſhed in. 
the time of Edt. IV. for treaſons committed againſt Hen- 
ry VI. in aid of Edward*. But I doubt that caſe will not 


warrant any ſuch ſuppoſition. 


Sir Ralph was taken in aQual rebeilion againſt Bdw. IV. 4 Ed. IV. 20, 


ſome years after he had been in full poſſeſſion of the Crown; 
and was beheaded for that treaſon, and for that alone; as 
many more were at the ſame time. He was likewiſe de- 


graded. And the book ſaith, that the reaſon of his puniſh- 


ment En tiel manner (by degradation, as I underſtand 
the book) was pur cauſe de ſon perjury & doubleneſs que il 


* avoit fait al Roy Hen. VI. jades Roy Sc. [© auxi al Roy 


« Edward le quart que ore eft 217 He had, it ſeems, acted 
a part truly infamous, had betrayed both Gains had broken 
his faith to both Kings. And for this duplicity he was, 


by a peculiar brand of infamy, diſtinguiſhed from thoſe' 


who ſuffered-with him for the ſame treaſon. __ were be- 
headed, he alone was firſt graced. RO es 


. (Se the ns of the er s Ar INE 3 
+ "The words between the hooks the learned 18 bath — Whey 


— end of the adv ertiſement which follows the author s preface.) 
With 


* 
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With nga to the meaſures which have been obſer. 


ved towards the enemies of a, new government, after à 


| Jong ſtruggle and much blood-ſhed, our hiſtory furaiſbet, 


1 Hale 274. 


1 Hale 61. 


inſtances more than enough, of a moſt unwarrantable re. 
venge taken by the prevailing faction. The acts of at. 
tainder pa ſſed againſt the chiefs of the Lancafirian party in 
the firſt year of Edw. IV. which the learned judge al. 
d eb 2 2n 1 the places laſt cited, were of that kind: to 


be accounted for only by the heat and violence of the 
times; never to be drawn into precedent. 


ee fell pollation of the Crier 
almoſt. 40 years by lineal defcent, and under a- parliamen- 


tary ſettlement ; in which the. whole nation had acquief. 
ced for 60 years. The fortune of war did at length deci- 
Gvely turn the ſcale in favour of Edward at the battle of 


Toewton-Field ; but with the loſs of near 40000 Engliſb ſub- 
jects, who fell on that day. And at ſuch a junQute, to 


What lengths cannot the ſweets of revenge, the joys df 


conqueſt, the proſpett of rich plurider in a plenty of con- 
faſcations, with a miſgiving beart till dreading the final 
zſſue of things, to what lengths. of violence cannot theſe 


incitements carry the vindictive, the ravenous, the timid, 


bluſtering mortals, who upon ſuch revolutions either take 


the lead, or join in the cry! At ſeaſons ſuch as theſe, the 


ſtill yoice of law and reaſon is ſeldom heard. 

I fear it was little attended to in the caſe.of any of the 
attainders paſſed on either ſide during the unnatural war 
between the two Roſes. Nor ought any of thoſe attain- 
ders to be conſidered as caſes from which the principles 


of law can be deduced. For, as his lordſhip elfewhere | 


with a .candour habitual to him obſerveth, . Parliaments 
© haveibeen always obſequious enough to the victor; and 


t ready to paſs attainders for his ſafety and their own.” 


His lordſhip admitteth, that a temporary allegiance 


| was due to Hemy VI. as being King de fat7o.' If this be 

true, as it andoubtedly is, with what colour of law could 
thoſe who paid him that allegiance before the acceſſion of 
Ed. IV. be conſidered as traitors? For call it a tempo- 
rary allegiance, or by what other epithet of diminution 
you pleaſe, ſtill it was due to him while in full * eſſion 
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of the Crown. And conſequently thoſe who paid him that 


due allegiance, could not with any ſort of propriet be 
confidered as ergitors for doing ſo. Fo 5 pr 9 


2 


The 11th of Henry VII. though ſubſequent to theſe 11 Hen. vn. 


aun Kiens, is full in point. For let it be remembered, 
that though the enacting part of this excellent law can 


reſpe& only future caſes, the preamble, which his lord- : Hale ag6— 


ſhip doth not cite at large, is declaratory of the common- *7+ 


uw; and conſequently will enable us to judge of the le- 
y of paſt tranſactions. # It reciteth to this effect, 


« That the fubjects of England are bound by the duty of 


«their allegiance to ſerve their prince and ſovereign lord 
& for the time being in defence of him and his realm againſt 
4 every rebellion, power, and might raiſed againſt him; 
“ and that whatſoever may happen in the fortune of war 


« againſt the mind and will of the prince, as in this land 


4 2 time paſt it hath been ſeen, it is not reaſonable, but 
inft all laws, reaſon, and good conſcience, that ſuch 


= attending upon ſuch ſervice ſhould ſuffer for do- 


«© ing their true duty and fervice of allegiance.” It then 
enacteth, That no perſon attending upon the King for the 
time being in his wars ſhall for ſuch ſervice be convict 


or attaint of treaſon or other offence by act of parliament, 


or otherwiſe by any procefs of law. 
Here is a clear and full parliamentary declaration, that 
dy the antient law and conſtitution of England, founded 


on principles of reaſon, equity, and good conſcience, the 


allegiance of the ſubject is due to the King for the time 
being, and to him alone. This putteth the duty of the 
ſubject upon a rational and ſafe bottom. He knoweth, 


that protection and allegiance are reciprocal duties. He 


hopeth for prote ion from the Crown, and he payeth his 


allegiance to it in the perſon of him whom he ſeeth in full 
and peaceable poſſeſſion of it: He entereth not into the 
queſtion of title, he hath neither leiſure nor abilities, nor 


is he at liberty to enter into that queſtion: But he ſeeth 


the fountain, from whence the bleſſings of government, 
liberty, peace, and plenty flow to him; and there he pay- 


eth his allegiance. And this excellent law hath ſecured 
him againſt all after-reckonings on that account. ö 


It 


a 
It being admitted, that allegiance is due to a King de 


fate in the full and ſole poſſeſſion of the Crown, it will 


follow that a perſon abſolutely out of poſſeſſion, but 


-  Claitning title, is not to be conſidered as a King within 


» 
* 
n 


the ſtatute of treaſons; which the learned judge ſuppo- 
ſeth to have been the caſe of the houſe of 7 ork urns 
the reigns of the three Henrys. 

I — aſk therefore, At what point of time can it 4 
ſaid, upon any known principle of lau, that the. bond of 
allegiance bo to Hen. VI. ſor inſtance ceaſed ? When 
did he firſt: become a mere diſturber, and his adherents 
traitors, and rebels? It will be impoſſible: to maintain 
that they became ſo the moment Edward marched. into 
England to revenge the death of his father, who fell at the 
hae of Wakefield on the zoth of December 1460. The 
learned judge doth not contend that they . And! 
freely acknowledge it would be high preſumption in me 
to en. to determine with preciſion, from any known 

rule of law, at what point of time they did become ſo. 

Ie is very true, that Edward's firſt Parliament made 


| not the leaſt difficulty of fixing the commencement of his 
- reign to the 4th of March 1461, (the year conſidered as 


commencing the firſt of January). About which time, 


the gates of London having been opened to him, his own 


party,- ſupported by his army, proclaimed him there, And 
his lordſhip, in conformity to the judgment of that Par- 


liament, fixeth the commencement of Edward's reign to 


the ſame day; and from that day pronounceth Henry VI. 


. a merediſturber, not ſo much as a King de fad. 


by * 


But ſorely, a military recognition of Edward's title, 
Pagrante bello, for it was nothing more, and the triumph 
of one week at moſt that immediately followed it, cannot 


with any fort of propriety be ſaid to have put him into 


the real, actual poſſeſſion of the ſovereignty. His victo- 
ry at Ti outon-Field a few weeks afterwards did indeed put 


an end to the competition. And in conſequence of that, 
_ writs iſſued on the 23d of May returnable the 6th of July 


for calling a Parliament; which by reaſon of ſome re- 
maining troubles in the kingdom never met. On the th 


of June he was crowned, and upon the 4th of November 
; he 


— 
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he held his firſt Parliament, for which the writs bore f 
teſte the 26th of ux. 5 226 
This Parliament, as I before obſerved, fixed the com- 
mencement of his reign to the 4th of March 1461. But I 
doubt the incitements before mentioned had too great a 
ſhare in this meaſure. For by this retroſpect to the 4th of 
March, they gave themſelves ſome colour, and but à co- 
hu of law, for attainting many of the chiefs of the Lan- 
eaftrian party for the ſhare they had in the battle of Tou- Cotton. 
ton-field on the twenty ninth of that month, and after- 1 Ed. IV. 
wards in ſome ſmaller actions, before matters were tho; No. 20, 24+ 
roughly ſettled. Here, I fay, the prevailing party aſſumed a 
the colour of a legal procedure. But they had not even 
the colour of law, for attainting thoſe of the Lancaſtrians 
who bore a part in the actions at Wakefield, and at other 
places; all antecedent. to the time at which themſelves 
had fixed the commencement of Edward's reign, and the 
period of Henry's. And yet acts for that purpoſe did paſs 1rd. No. 1) 
at this Parliament ; though the faction of York had af- 19, 25. : 
feQed to govern in the name of Henry then actually their 
priſoner from the middle of Fuly 1460, to the middle of 
Tebruury following, if not longer; as appeareth by many 
publick acts in Rymer's collection. > Wk 
One of them 455 remarkable to be lightly paſſed over. to 41. wh 
It is a commiſſion from Henry himſelf to his competitor, 
Teſte ſo late as the 12th of February, for raiſing forces in 
Briſtol and the neighbouring counties, for ſubduing, chaſ- 
tiſing, and bringing to juſtice certain rebels and traitors 
then in arms againſt the King; meaning the Queen, the 
Prince, and other chiefs of the Lancaſtrian party then at | 
the head of a formidable army, in defence of the King's 
perſon and government.. | | 5 


Cc What 


* © Rex precharifimo conſanguines neſts Edæmurdo duci Eborum, ſalutem. 
„ Sciatis quod quidam ſubditorum naſtrorum qui veri ligei noftri eſſe debent 
« & tenentur, diabolicd fraude ſeducti, in numero non ras, % modo guerino ar- 
"* raiati=ſe froprid temeritate & audacid congregdrunt, —& de tempore in 
© temps alios quoſeunque, ad ſtatum noftrum & regni noſtri politicum regimen 
e ſubvertendum, fibi congregant & congregare intendant. | wy 
„% Nos eorum temeritati, 4 how * audacie obviare wolthtes, ac de 
« nobilitate, ſireniuitate, & providd circumſpectiane veſtris, plenius confidentes, 
„ Affignavimus vor, ac vobis plenam coumittimus poteftatem, ad advocandum 
i vobis omnes & ſingulos ligeos noftros ville Briſtoliæ ud proficiſcendum wohiſ« © 
cum contra prefatos 888 atque rebelles noſtras—ad corum præſump- 
e tionem, temeritatem & audaciam reprimendum—&, fi res exigerit, tanquam 


e hoſes & rebelles neſtros procedendum, & eoſdem expugnandum.” 
| , e Dany 
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3 DISCOURSE IV. 
What contradiQions cannot the laſt of power reconcile ! 
To what dirty expedients cannot ambition fometimes ſtoop ! 
The caſes cited by the learned judge do not in the 
leaſt ſhake the principle already advanced, that the throne 
being full, any perſon out of poſſeſſion, but claiming ti- 
tle, be his pretenſions what. you pleaſe, is no King within 
%%% ͤʒÄ⅜r? / inte gy rot erent 
I am aware of the judgment of the court of King's 
Bench in the caſe of Sir Henry Vane, © That King Charks 
the ſecond, though kept out of the. exerciſe | of the 
“ kingly office, yet was ſtill a King both DE FacTo and 
& de jure: and that all acts done to the keeping him out 
% were high treaſon.” _ ks Se. | . 
Sir Henry Vaue's was a very ſingular caſe, and the 
tranſactions in which he bore a part happened in a con- 
juncture of affairs which never did exiſt before, and I hope 
never will again: an uſurpation founded in the diſſolution 
of the ancient legal government, and the- total ſubverſion 
, borne roam, WOE 
I I will therefore ſay nothing to the merits of the queſ- 
tion more, than that the rule laid down by the court in- 
volved in the guilt of treaſon, every. man in the kingdom 
who had aQted in a publick ſtation under a government 
poſſeſſed in fact for twelve years. together of ſovereign 
power; but under various forms at different times, as 
the enthuſiaſm of. the. herd os the ambition of their lead- 


” 


ers di dated“. 


„ 


But this reſolution hath not in the leaſt ſhaken the 
principle I contend for; it deth in reality ſuppoſe the 
truth of it. For if Charles the ſecond was King DE Fac- 
10 from the death of his father, every thing done from 


Ham etiam univerſis & fingubir ligeis & ſubditis mftirie—firmiter in 

cc mandatir, quid wobis 2 Ene es 
„ mandatis, commiſſionibus eee perantea factit non obſtantibus. 
. 4 Tefte rege apud Weſtmonafterium duodeci m die Februarii. 

6 8 0 ; Fer concilram.”” © © op robs "Y 

| V ® Lord Chief Juſtice Hale, when of high rank at the bar, took the 

2 t. Tri. 189 engagement, To be true and faithful to the commonwealth of England, 
Wee. " exithout a King or Houſe of. Lords.” This, tn the ſenſe of theſe wvbo impoſed it, 
was plainly an engagement for aboliſhing kingly government, at. leaſt for 
ſüopporting the abolition of it. And with regard to thoſe who took it, it 
might, upon the principles of Sir Henry ane caſe, have been caſily im- 


F 


proved into an overt-a& of treaſon againſt King Charles li. 


that 


|, 
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that time in prej judice to his right was undoubtedly high 


treaſon. 

The only difficulty is, What did the court mean by a 
King d- facto? They could not mean, what every foul 
before themſelves underſtood, a King in the actual and 


full exerciſe of the regal power. They meant, I preſume, 
1 Hale 104. 


as his Lordſhip upon another occaſion is pleaſed to expreſs 


' himſelf, one QUaAs1 in poſſeſſion of the crown; ſince,” 


during the uſurpation, no other perſon did elaim to at 
under the regal title. 
The diſtinction between de jure and de falls Ric, win 


taken up by the houſe of Tork to ſerve the fry of . 


ambition and revenge. By the former, they meant thoſe 
who are preſumed to have ſucceeded to the crown in a re- 
ular courſe of deſcent. By the latter, thoſe who have 
not had that claim to it. The former were in their eſti- 
mation the only rightful Kings. The latter, not except- 
ing ſuch as have claimed under a fn ent, 
no better than fortunate uſurpers. 
This doctrine perfectly ſuited the views of that fac- 
tion. For the crown having been entailed by a& of par- 


—— 


Py 


liament on Henry IV. and his iſſue, the houſe of York 7 H. Iv. c. 2, 


ſaw itſelf totally excluded; unleſs its pretenſions could be 
ſupported by a title PARAMOUNT f the power of Parlia- 
nent. Proximity i in blood was its only refuge, and to that 
the partizans of that houſe reſorted. And in ſo doing they 


brought upon themſelves, in my opinion, the whole guilt 


of that deluge of blood, which was afterwards fpilt' in the 5 


unnatural war between the two houſes. 
It is not to be wondered at, that men whoſe 8 


ſuggeſted to them the hope of over- turning an eſtabliſn- 


ment, to which themſelves, their anceſtors, and the whole 
nation had ſubmitted for more than half a century, ſhould 
endeavour to convince mankind of the reQitude of their 


intentions and the juſtice of their claim. Nor is it at all 


ſurprizing, that their followers, in the heat of the times, 


ſhould ſuffer themſelves to be eaſily convinced. For in 


the ferment of parties, leaders never bluſh, and the herd of 


the party ſeldom think. But that perſons who are placed 


at an happy diſtance from thoſe diſaſtrous times, ſhould, 


in cool, blood revive and adopt a doarine, which hath 
| Ce 2 once 


* 


0 


P. 382. 


DISCOURSE -W.; "© 


2 laid their country waſte, is not ſo eaſily accounted 
r 

But ſince this hath hows done by learned men, among | 
whom Lord Chief Juſtice Hale's name muſt be mentioned 
with all juſt regard, I will endeavour to point ont what 
I take to have been the radical miſtake, which led them 
into a train of ſpecions, but falſe reaſoging upon this 


. ſubjeR. - 


They ſeem not to have ſufficiently attended to the na- 


| ture and ends of civil power, whereof the regal dignity 


is a principal branch. They ſeem to have conſidered the 
crown and royal dignity merely as a deſcendable rn o- 
PERTY : as an eſſate or intereſt veſted in the poſſeſſor for 


the emolument and grandeur of himſelf and heirs, in a 


regular invariable courſe. of deſcent. And therefore, | in 
queſtions touching the ſucceſſion, they conftantly reſort to 
the ſame narrow rules and maxims of law and juſtice, by 
which queſtions of mere. property, the title to a pigſtye 
or a layſtall, are governed; and thence conclude, that 
the legiſlature itſelf cannot, without manifeſt injuſtice, 
interrupt the ancient, legal, eſtabliſhed order of ſueceſ- 
fion. It cannot, ſay they, without injuſtice, give to one 
branch of the royal Ys what by right of Had be- 
nah to another. 

Thus they argue. Abd if 1 could conceive of the 
crown, as of an inheritance of mere property, I ſhould be 


tempted to argue in the ſame manner. But had they con- 


ſidered the crown and royal dignity, as a deſcendable 
OFFICE, AS A TRUST for millions, and extending its in- 


- Auence to generations yet unborn; had they conſidered 


it in that light, they would ſoon have diſcovered the 
principle upon which the right of the legiſlature. to inter- 
poſe in cafes of neceſſity is manifeſtly founded. And 
that is the sALus POPULL already mentioned upon a 
like occaſion, | 

There is, and for many ages paſt hath been, a certain 
order of hereditary ſucceſſion. eſtabliſhed among us. But 
it was for the ſake of the whole, and to avoid the many 


jnconveniences to which an uncertain ſucceſſion is ſubject, 


that this order of hereditary ſucceſſion ever took place. 
Fer nobody can , that this or any other particular 
mode 
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mode of government is founded in natural right. Nature 
diſcovered the neceſſity of civil government, but the ſeve- 
ral modes of it are either matters of choice or reſulting 
from mere neceſſity or accident. Sock NR hg, 


Hereditary ſucceſſion in monarchical ſtates is nothing 


more, than an expedient in government founded in wiſ- 


dom and tending to publick utility. And conſequently, 
whenever the ſafety of the whole requireth it, this expe- 
dient, like all rules of mere poſitive inſtitution, muſt be 
ſabje& to the controul of the ſupreme power in every ſtate. 
Otherwiſe a nation will, in numberleſs cafes which might 
be mentioned, find itſelf under 2 fatal neceſſity of ſinking 
into ruin, inevitable and irretrievable. But certainly no 
nation was ever doomed to ſubmit to the greateſt. of all 
evils, out of pure deference to a prudential expedient, 
This is too abſurd to be conceived.  _. | 
| Let me add, that in the Parliamentary ſettlement al- 
ready mentioned and in thoſe I ſhall mention, (the powers 
delegated to Hen. VIII. only excepted,) the legiſlature 
hath proceeded upon a full conviction of the utility of this 
expedient. For when it hath, upon emergent occaſions, 
excluded one branch of the royal family claiming by de- 
ſcent, it hath conſtantly eſtabliſhed another in a courſe of 
- hereditary ſucceſſion. Title by deſcent was always eſ- 
teemed by the legiflature a wiſe expedient in government. 
But, in caſes of neceſſity, it was never thought to confer 
an indefeafible right; becauſe that would have been, 10 
eat the end for the ſake of the means. © 
I have ſaid, that thoſe who have revived the doctrine 


upon which the houſe of York founded its claim, are con- 


ſtantly reſorting to the ſame narrow rules by which queſ- 
tions of mere property are governed. I doubt F was a 
little too haſty in that obſervation; For, in the caſe of the 
Crown, they exclude one rule, which entereth into all 
queſtions of mere property, and is evidently founded in 
publick utility; I mean that whereby a right is acquired, 
or, which, in the iſfue of things, will amount to the 
fame, the remedy is barred, by poſſeſſion, acquieſcence, 
and efftuxion of time. The principle on which this rule 
is founded is plainly this, the publick good: muſt always be 


preferred to the intereſt of individuals; and the Fo 
| good 


— 
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1 evidently _requireth that property: thould n not lie 5 
to perpetual litigation. | 
This they will not deny i in ihe caſc of private . 
But in the caſe of the Crown, they ſay the remedy of the 
rightful heir is not barred even by poſſeſſion and acquieſ- 
cence for many. ages or deſcents. Give me leave to aſk, 
What is this remedy ? What hath it been in all ages and 
nations? | Nothing leſs than the calamities of an inteſtine 
war'z. 2 remedy infinitely. worſe than the diene... 1, 
It is admitted, that the remedy by civil ſuit 1s barred by 
poſſeſſion and efflux ion of time, and that publick utility 
requiteth it ſhould be ſo. And can it be imagined, that the 
moſt. dreadful. of all evils is the only remedy that is never 


to be bafred? The rule I have already pointed to, . 


Populi, furniſheth a clear and ready anſwer. 
I have nothing at preſent to add upon the foot of reaſon 


and publick utility, except it be to refer the reader to 


P. 382. . 


what hath been already offered in a ſimilar caſe touching 


the right of ſelf· defence, grounded on the primitive law 


of ſelf-preſervgtion. One clue will in both caſes lead him 


very fately through all the difficulties, which the . 
125 of party hath thrown in dig Way, : 


7 2 now conſider the queſtion upon the 1 of biftori- | 
cal evidence, and the principles of our conſtitution, — 
do not intend to enter minutely into the hiſtory of the 


ſucceſſion. That part hath been undertaken by others, 


and well executed. 1 ſhall confine myſelf toa few aQsof 
Parliament. 

I haye already taken notice of the entail. in e of 
Henry the ſourth his iſſue; that in favour of Henry 


the ſeventh and his iſſue will be barely mentioned. I pro- 


2 811. VIII. c. 7. 


ceed io the time of Henry VIII. The ſtatute of the 28th 


of that King, paſſed after his marriage with the lady Jane 


Seymour, after declaring the King's marriage with Queen 
Katherine void, and his marriage with Anna Boleyn like- 
wiſe voig, and the iſſue of both marriages legitimate, - 
limiteth the Crown to the fons of the King and Queen 
ſucceſſively and the heirs of their bodies, remainder to the 
King's ſons by any future wife in like manner, remainder 


to the daughters of the King and _ ſucceſſively _ 


jo the heirs of their _ ; 
And 


— 
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And after reciting, that if the King ſhould die with- 

out lawful iſſue, no proviſion having been made in his 
life-time touching the ſucceſſion, the realm in that caſe 

would be deſtitute of a lawful governour, or elſe per- 
* caſe incumbered with ſuch a perſon that would covet to aſe See the ad. 

& pire to the ſame; whom the ſubjefAs of this realm ſball 

ee not find in their hearts to love, dread and obediently 

« ferve, as their Sovereign Lord*,” it goeth on to im- 

power the King, in default of iſſue of his body, by letters 
patent or by laſt will, to limit the Crown to ſuch perſon - 

or perſons in poſſeſſion or remainder, and according to 

ſuch eſtate, and after ſuch manner, form, faſhion, order, 

and condition, as he ſhall judge expedient. 

It farther enacteth, that the perſons ſo to be appointed a 
ſhall enjoy the Crown ſubject to the limitations and con- . 
ditions, in like manner “as if they had been awful heirs 
«© tothe ſame, or as if the Crown had been given and See the act. 
e limited to them plainly and particularly 57 ſpecial 

« names and ſufficient terms, by full and immediate autlio- 

« rity ef the High Court of Parliament. | 
The 35th of the King, which is ſtrongly inforced by the 3, H. vill. e. 1. 
firſt of Edward VI. reciting the laſt act, enacteth 1 Ed. vl. c. 13. 
and declareth, that in default of lawful ifſſue male or © 
female of the King and Prince Edward, the Crown ſhall 

be and remain to the Princeſs Mary the King's daughter 

and the heirs of her body, upon ſuch conditions as the 

King ſhall appoint by letters patent or laſt will; re- 
mainder to the Lady Elizabeth in like manner. And if 


* This ſeemeth to be pointed at James V. of Scotland, who was at this 
time the next in ſucceſſion upon the failure of the King's iſſue :- not barely 
as being deſcended from the union of the two roſes, but under a parlia- Ret. Parl. 
mentary entail in favour of Hen. VII. and the heirs of his body, made be- 1 H. VII. 
fore that union took place; I mean before the King's marriage with the See Bacon's 
Princeſs Ehzabeth ; and conſequently te the excluſion of her and the whole H. VII. an ac. 


houſe of 7ork. 3 count of this 
But notwithſtanding the near relation the houſe of Stuart ſtood in to the matter. 


crown of Exglaad, Scotland was, during all King Henry's reign, the ſame -. 

deteſted euemy it had been for ages paſt. And a national prejudice operat- , 

ed. in both kingdoms as ſtrongly as ever. But that prejudice was happily, 
in a great meaſure, worn out by time and à change of circumſtances before 

the acceflion of our James l. For upon the mutder of his father, and the 

expulſion of his mother which ſoon followed, French counſels no longer pre- Ao. 1567, 
vailed in Scotland. Queen Elizabeth took the infant King gnd the reformers, 

who were the governing party and had the popular intereſt, under her pro- 

tection. And the King, on his part, preſerved at leaſt the appearance of 


ſtrict amity with her to the time of her death. | 
they 
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they ſhall both fail in performing the conditions, or die 


without iſſue, the King is again in iopow2red 10 limit the 


"ſucceſſion, as by the laſt act. 


Ws © © legiſlature | m theſe ads evidently rogceded 1 upon 


2 full conviction of the truth and utility of both the tin- 


eiples already mentioned, namely, that, no act of the 
legiſlature intervening, the Crown and royal dignity 
ought to deſcend from anceſtor to heir in a. certain eſta- 
bliſhed courſe of deſcent z but that this courſe: ef deſcent 


| is ſubject to the controul of the legiſlature. 


The former act declareth the Princeſſes Mary and Eli- 


_  gateth illegitimate. The latter, upon a ſuppoſtion. of their 


illegitimacy, poſtponeth them even to all the lawful iſſue 
female of the King; and yet, in default of lawful ifſue of 
the King and Prince, it limiteth the Crown to them 
ſucceſſively. and the heirs. of their reſpedive bodies, in 


Pf eference to all the other iſſue of Henry the ſeventh. 


1 Mar. ſeſſ. 2, 


It camot be denied, that the legitimacy of each of 


| the. Princeſſes was liable to ſome di ute, 1 think it im- 


poſſible to ſupport the legitimacy. of both; though. ſome 
writers from 4 4 zeal for the lineal ſucceſion have Ae 


| ed it. 


$3.23: 3 


Queen Mary. was adviſed to. get all the 485 Which 
ſtood in the way of her legitimacy, repealed, as, far as 
concerned herſelf; and the marriage of her father and 
mother declared valid, the ſentence of divorce a aulit, 


and herſelf the legitimate iſſue of the King. But Ei- 


 2abeth took a wiſer courſe. She had full poſſeſſion. and a 


clear title under a Parliamentary ſettlement; and wiſely 
reſting on that, ſhe-ſuffered. all altercation about the mar- 
riage of her father and mother, and the divorce grounded 


5 2 on a ſuppoſed pre - contract on her mother's os to'fink 


] Elle. . 3. 


| zing her title, in ſaying, that ſhe reſted an her ps 


into perpetual oblivion, 


I think I am warranted, even by the aQ for 


tary. title, For, the peculiar circumſtances of her caſe 


| conſidered, a bare recognition, in general terms, of her 


right and deſcent. from the Bid. royal, unleſs. the at 


had been more explicit, amounted, in my opinion, to no 
more than a ceremonious, but cold compliment to the 


Throne. I 1 is jrue, the ad doth declare her to be as 


"Or 


Y 


\ 
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fully intitled as her father or brother. This may be ſo, 
ſince in the judgment of Parliament ſhe had as good, 
though. poſſibly not the ſame title they had. Tt goeth on 
and declareth her as fully intitled as her ſiſter. She cer- 
tainly was. But how doth that matter ſtand upon the foot 
of this ac? The Queen is declared to be as fully intitled 
2s her ſiſter was at any time ſince the ſtatute of the 35th 
gear. of King Henry VIII. the act of ſettlement already 
cited. This declaration, ſo guarded and limited, ſeemeth 


ſtrongly to imply, either that in the judgment of Parlia- 


ment Queen. Mary had no title antecedently to that act, 
or that Elizabeth having no other, it was thought but de- 
cent io put the ſiſters upon an equal foot, as former Par- 
liaments had done. „ 

_ Theſe things, together with the care taken to corrobo- 
rate the act of ſettlement by a freſh confirmation of it, 


+ 


though the ſtatute of Edward VI. before cited had firongly p. 407 


inforced it; and an expreſs repeal and abrogation of all 


te judgments and decrees by whatſoever power or autho- gee the Act. 


6 rity. given, and of every clauſe, matter, or thing in 


«© any act or acts of Parliament repugnant to it, theſe - 


things, I ſay, ſhew, that whatever other title the Queen 
might be preſumed to have, her title under the act of ſet- 
tlement had plainly the preference. And in fact, upon 
the firſt, notice of her ſiſter's death ſhe was, by order of 
the Houſe of Peers then fitting, proclaimed true and law- 


* 


ful heir to the Crown, according to the adi of ſucceſſion of 


the. 35th year of Henry. VIII. 


Ihe act for recogniziog the title of her ſucceſſor, pen- 1 Jac. I. c. 1. | 


ned in a ſtrain of adulation ſuited to his taſte, after men- 
tioning the happy union of the houſes. of York and Lan- 
caſter,” carrieth his pedigree back to Elizabeth the eldeſt 
daughter of Edward IV. wife of Henry VIL. and is totally 
filent with regard to the - entail, on Henry VII. and his 


4 


Camden. 


iſſue, by which, as I before obſerved, Elizabeth herſelfP. 403. 


and the whole houſe of York. were excluded. But it is 
obſervable, that the tender of perpetual loyalty, faith and: 


obedience, which the Parliament in terms of deep. humi- See the AR. 


lity, * even upon the Knees of their hearts,” makes to 
him, is carried no farther than to his own perſon and his 


royal progeny and poſterity for ever; in other O_ | 


ö 


1 


ee nen- TY; * 


tefs ſound but equal import, the heirs of his "Th This is is 
very conſiſtent with the entail on Henry VII. and his iſſue; 
and taketh' in the whole extent of the King's title as 
founded on that entail : but ſeemeth to be far ſhort of a 
title derived either from the houſe of r ork or Lancafter, 
or from the union of both. | 
The powers delegated to Henry VII. by the ſtatutes 


4 have cited, ſavour, it muſt be confeſſed, very ſtrongly of 


the temper of the times. But ſtill they imply a full con 
Action of the truth of the principles I have laid Wen. 


For the legiſlature, in order to give to the King's nomi- 
nation the utmoſt ſtability the conſtitution will admit of, 


declareth, that the King's nominees ſhall hold and enjoy 
in like manner as if they had been lawful heirs'to the Crown ; 
« or as if the Crown had been given and limited to them 
„ by name by the Full « and immediate authority of Parlia- 


66 went: 


13 Eliz. c. 1. 


The law of England knoweth of no title to the Crown, 
except right of blood, or the deſignation of Parliament. 
Theſe titles are well known : and accordingly theſe aQs 

ive to the King's nominees the ſtrength and ſecurity of 

th. Let me add, that the full and immediate authority 
of the legiſlature in the matter of the ſucceſſion muſt have 
been preſuppoſed as à matter paſt all diſpute; otherwiſe 3 
delegation of that authority would have been no better 
than an idle, vain and ineffeQual parade; an inſult upon 
common ſenſe, and an affront to the King himſelf. 

The bees roll 1 1 endeavoured to collect by impli- 

qa from the acts already cited, 


cation and nece e 
are plainly, of exyrefily eſtabliſhed by the rute of the 


13th of Ts Elizabeth; which enaQeth, among other 
things, “ That if any perſon, during the Queen's life, 
<« ſhall affirm or maintain, that e common law of the 
&* realm, NOT ALTERED BY PARLIAMENT, ought not 


4 ſo direct the right of the Crown of England, or that 


4 the Queen with the authority of Parliament is not able 


4 to make laws of ſufficient force to limit and bind the 


Crown, and the deſcent, limitation, inheritance, and 
government thereof, every perſon ſo affirming or main- 


85 N be ” d: a traitor and ſhall ſuffer 'and 
e * . e . 


| OBSERVATIONS, &c. „ 
«- forfeit as in caſes of high treaſon. And every perfon _ - | 
« ſo affirming or maintaining after the deceaſe of the Queen, | I 


« ſhall forfeit all his goods and chattels “. 2 a 
It likewiſe enaQteth, © That whoever: during the life of —_ 
«the Qyeen ſhall by writing or printing declare, Before F 
4 it be fo eflabliſhed and affirmed by att of Parliament, that 4 


« any perſon in particular, except the iſſue of her Ma- 
« jeſty, is or-ought to be right heir and ſucceſſor to the 
« Queen, ſhall for the firſt offence ſuffer impriſonment - 
« for one year, and forfeit one half of his goods; and for T 
te the ſecond offence, ſhall incur the pains and penalties = 
c inflicted by the ſtatutes of proviſion and præmunire“. 

The ' clauſe of this act firſt cited needeth no comment. 
The other ſheweth, that the eventual right of any indivi- 
dual, though grounded on common or ſtatute-law, was 
judged a queſtion too big for ordinary diſcuſſion, and pro- 
per only for the diſcuſſion of the legiſlature. _ | 

That part of the firſt clauſe which regardeth the power 
of Parliament in the matter of the ſucceſſion was, in ſub- - - 
ſtance, revived and re-enaQted twice in the time of the 4 An. c, 8, 


late Queen. | An. c. 7. | 

But I paſs over all the acts touching the ſucceſſion made —_ 
at or ſince the revolution, which are well known. My hg —- 
intention in what I have now ſubmitted to the judgment * ME © 


and candour of the reader was to ſhew, that the powers 
happily carried into execution by thoſe aQs have their . , 
foundation in the reaſon of things, in the nature vern- 8 FI 
ment, and in the principles of our conſtitution. : — 
s It may poſſibly be objeQed, that the ſtatutes I have 
cited are no evidence of a right, they prove nothing more 
than faQs. -Parliaments, it may be ſaid, have acted under 
an undue influence: the power of the crown hath over- 
awed them, or the ſpirit of faQtion hath miſled them. 
This may be true in ſome inſtances; and were it ſo in 
more, my argument would not in the leaſt be affected by 
it.. The ſtatutes I have cited prove a long uſage, an uni- 
formity in principle and practice for many ages back. 
This I conceive to be a proper evidence of a conſtitu- 


* The printed ſtatutes I have cited on this ſubject are not, as I remem- 
ber, inſerted at large in any collection of the ſtatutes ſince Raſtal's 1618, 
; ; 5 c $- 
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Crutzing on the Ki s ſubjeQs under a commilion from ; 
a power at war with us is-adhering, N 5 
Who are enemies, eat 220. 
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- THE PRINCIPAL MATTERS. 
If Jefendant ſtands mute, &c. he ſhall ſuffer the _ fort 


dure, 324. ; WE — f 
A pardon of murder pardons petit WIS „ 1 i 
A perſon guilty of Feen may be 1 of mur- | * co 
der, 325—328. = 
A perſon indicted of petit treaſon may be found guilty of 
murder, 328. 
A wife or ſervant joining with a . in the murder 
1 may be indicted i in the ſame indictment, 329. oe” 


Auter foits acquit or attaint of petit treaſon or murder is a 
good bar to an indictment for the other, 329. 
Petit treaſon is oufted of clergy by the 1 Edw. VI. 
c. 12, under the denomination of murder, 107, 
329, 330. 
Petit treaſon and murder the ſame offence differing | = 
only. in degree, 336. - i 
Though the law makes a difference with regard to the IG | 
trial, 336, * - ER e 


Trial, RE 20 


eb at the prayer of the priſoners upon affidavits | 
of the abſence of witneſſes, 2, 3. 


Refuſed to be A upon ſpecial circumſtances, 
41. | ; 
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By 7 W. in. the priſoner is to have ome to compel his PE 
witneſſes to appear, 228. CET = 
And his witneſſes are to be upon oath, 2 23 t. | 
bans number of witneſſes neceſſary in treaſon, 232— 
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One withels (cen i in collateral faQts, 240, 242. 
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